//^,2/f 


THS  ::REATI0N  of  the  PRESIDE^TCY,  1775-1789 
A  STUDY  IN  CONSTITUTIONAL  HISTORY 


BY 


CHARLES  C.  THACH,  JR. 
// 


A  DISSERTATION 
Submitted  to  the  Board  of  University  Studies  of  the  Johns 
Hopkins  University  in  conforir.ity  v.ith  the  Requireirents 
for  the  degree  of  Doctor  of  Philosophy 

1922 


..'/-^ 


TABLE  OF  CONTENTS 


Chapter  I.         General  Political  Tendencies,  IWf'-lV-- p.  1 

Chapter  II.        State  Executive  Pov/er,  177P-17Q7 r,.  17 

Chapter  III.       National  Executive  Power,  177^^-1" P7 n.  .S« 

Chapter  IV.        The  Presidency  in  tv>e  Federal  Convention p.  RO 

Chapter  V.  The  Presidency  in  th?  Federal  Convention  (cortinued) . .p.  112 

Chapter  VI .        The  Removal  Debate p .  152 

Chapter  VII.       Conclusions p.  ISl 


PRliFACE 


An  eminent  political  scientist  has  b-^en  heard  to  remark  that, 
while  all  political  scientists  necessarily  know  soir.e  history,  there  are 
but  few  historians  who  knew  political  science.   The  writer  of  the  present 
study  has  little  hope  of  upsetting  th«s  judfrir.ent .   But  he  does  claim  that 
the  political  scientist  has  kept  the  office  of  the  presidency  of  the 
United  States  too  exclusively  within  the  sphere  of  his  investipations , 
whereby  an  organic  institution  has  been  too  much  considered  as  a  mere 
catalogue  of  powers.   Were  it  not  for  that  peculiar  relation  between  the 
executive  and  the  judicial  departments  which  has  made  f^e   latter  very 
chary  in  undertaking  to  say  authoritatively  what  the  presidencv  is  and 
what  is  is  not,  this  criticism  would  not  be  valid.   The  history  of  national 
executive  power  might  then  be  read  in  the  Supreme  Court  Reports.   But,  in 
the  absence  of  an  authority  to  speak  with  finality  on  many  vital  matters, 
such,  for  exam.ple ,  as  the  nature  of  the  vesting  clause,  it  has  been  left 
to  the  shifting  forces  of  politics  to  determ.ine  the  nature  of  the  office, 
the  proper  ophore  of  historical  investif:ation. 

A  further  result  of  this  state  of  thines  is  an  enhancement  of 
interest  ir  origins  of  the  office.   Lacking  authoritative  dicta,  we  may 
well  seek  for  enlightment  concerning  what  the  presidency  is  in  an  analysis 
of  what  the  presidency  was  intended  to  be.   And  surelv,  in  anv  event,  the 
history  of  an  institution  whicV^  has  given  its  name  to  one  c^  the  two  '^reat 


classes  of  solutions  worked  out  for  the  problem  of  nopular  povernment  is 
a  matter  of  interest  and  importance,  and  the  more  since  it  is  indeed  the 
oldest  executive  department  in  the  world  in  point  of  view  of  constitutional 
existence  . 

It  has  been  necessary  in  the  course  of  this  study  to  pass  judgment 
on  points  that  have  been,  and  are,  matters  subject  to  vigorously  disagreeing 
interpretation.   Indeed,  it  has  been  necessary  to  defend  the  view  of  one 
political  party  against  that  of  another.  Under  such  circumstances  a  m.ere 
disclaimer  of  bias  may  not  csury  m.uch  weight.   But  it  can  be  said  with 
entire  truthfulness  that  the  writer  brought  one  set  of  opinions  to  his 
investigation  and  came  away  with  another.  Nor  does  he  doubt  that  the 
future  will  disclose,  as  the  past  has  disclosed,  more  than  one  complete  re- 
versal of  position  on  the  part  of  those  to  who'-'  consistency  seems  sometimes 
not  only  the  rarest,  but  also  the  least  of  all  virtues,  the  leaders  of  the 
political  parties. 

The  writer  has  disclaimed  a  ho- e  to  modify  the  view  of  the  his- 
torian's knowledge  of  political  science  cited  above.   He  ^ears,  indeed,  that 
he  has  but  strengthened  it.   If  there  are,  however,  any  glimmerings  of  light, 
the  credit  is  due  to  the  political  scientist  in  question.  Professor  W.  W. 
Willcughb".  The  credit  for  the  darkness  is  the  writer's  own. 

It  is  impossible  for  the  graduate  student  to  put  into  words  the 
debt  which  he  owes  to  those  who  have  served  as  his  guides  in  the  tangled 
thickets  of  history  and  historical  investigation.  None  but  another  student, 
past  or  present,  can  appreciate  the  extent  of  the  debt.   For  him  words  are 
unnecessary.  Suffice  it  to  say  that  if  the  historical  method  of  the 


present  study  is  in  any  degree  sound,  if  there  are  any,  even  faint,  indica- 
tions of  the  utilization  of  historical  judfinent  and  historical  iirae;ination, 
it  is  to  be  attributed  to  those  who  have  taught,  both  directly  and  by 
example,  the  writer  what  of  these  he  was  capable  of  acquiring.  Professor 
J.  H.  Latane'and  Professor  J.  <'.   Vincent. 

The  writer  wishes  further  to  acknov/ledpe  his  indebte^'ness  to  the 
monumental  work  of  Professor  Farrand  whose  scholastic  unselfishness  in 
making  available  for  the  American  student  the  results  of  his  patient  and 
skillful  collection  of  material  on  the  making  of  the  constitution  has  'n  a 
sense  made  this  study  a  possibility. 

In  the  preparation  of  the  manuscript,  the  assistance  of  Miss 
M.  E.  Stokes  has  been  invaluable. 

The  writer  cannot  close  his  preface  without  mention  of  those  whose 
sacrifices  made  his  graduate  work  a  possibility,  whose  sympathetic  interest 
made  it  a  pleasure,  his  father  and  his  mother.   It  had  been  his  hope  to 
dedicate  this  study  to  them,  to  whom  scholastic  rr.erit  would  not  be  the  only 
interest.   It  now  is  a  high,  though  sad,  privilege  to  dedicate  it  to  the 
memory  of  my  father  and  his  life  spent  in  the  service  of  the  youth  of  the 
South. 


CHAPTER    I 
GENERAL   POLITICAL   TENDENCIES,    1776-1787 

It   has  been  said   that   **the   one    gveat   problem  which 
every   politically   organized  people  has    to    solve    is   to 
establish   and  maintain  a    form  of   government   which  wiil   be 
strong    enough  to    perform   the    duties  which   are    laid   upon    it 
and   yet    so    organized   that   those  who    obtain   the    possession   of 
Its   powers    should   not    be   disposed,    or,    i*    so    disposed,    should 
not   be    able,    to    use    that    authority  which    they    have    to    advance 
their    own    selfish    interests    in  disregard   of,    or    contrary    to, 
the  welfare    of    the    governed,**    ^ 

The  ascertainment  of  the  point  of  view  frorawhlch  this 
central  problem  of  the  balance  between  governmental  strength 
and  individual  liberty  and  security  is  approached  is  a  pri- 
mary requisite  for  a  true  understanding  of  the  work  of  any 
given  body  of  constitution  makers.  The  Constitution  of  the 
United  States  is  no  exception  to  this  general  truth,  nor  to 
the  equally  tano  historical  maxim  that  '*ldeal  constructions 
are   doubtless    the   psychic   precipitates    of    social    experience.** 

1   W.    W.   Willoughby,    unpublished  MS. 

C.    L,    Beckyr,    Beginnings    of   the    American  People,    p.    83. 
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It    i8    consequently   necessary,    by  way   of    introduction 
to    the   present   study,    to    trace    briefly   the   social   exper- 
iences  of   the  men  who    slowly    gathered    In   Philadelphia    in 
1787,    in   order   that    we   may    obtain    an    insight    into    that 
political  psychology  which  so   profoundly   influenced   the 

finished    instrument   of  government   which  was   to    be    submit- 

2 
ted    to    an   anxious   country    four   months   later.         It  will   be 

understood,    of    course,    that    we  are   c  oncerned  w  i  th    the    polit- 
ical  psychology   of   a   relatively    limited  class.      There    can 
be    no   doubt    that    the  constitutional    history    of    the    United 

States    begin*  with    the    establishment    of   the    "government    of 

4 
the  masses   by   the    classes,**      and    especially    that    class   "de- 
nominated   'gentlemen*,    who,    by    reason   of   their    wealth,    their 
talents,    their  education,  their    families,    or  the    offices 
they  hold,    aspire  to    a  preSminence  which   the  people    refuse 
to    grant    them,"    so   a  disinterested   French   observer   described 
it.5 


"3   The    most    complete   and    satisfactory    study    of  this    period 
remains    Bancroft,    History    of   the   Formation   of  the    Constitu- 
tion  of    the    United    otates,      Channing's   History  of    the   United 
States,   vol.    ill,    chaps,   xiii-xvi,    is    especially    valuable    oa  ' 
economic   conditions.      C.   A.    Beard,    Supreme    Court    and    the    Con- 
stitution and  Economic    Interpretation  of   the    Constitution   are 
valuable    and    suggestive,   especially  the    former.      The    latter 
suffers    from   over-emphasis   of  the    direct    pecuniary   interest 
of    the    Franers    in    the   redemption   of  the     certificates.      H.    J. 
Ford,    Bise   and  Growth  of  American  Politics,    is   a    stimulating 
study. 

*   H.    J.    Ford,    Rise    and    Growth,    p.    59. 

5    Otto    to   Vergennes,    Oct.    10,    1786;    Bancroft,    History    of 
the    Formation   of   the    Constitution  of    the    United    States, 
vol.    1,    p.    399. 


tAHAA. 

Within  t  h^t  clasa  there  -ek**  variations,  to  be  sure. 
Not  all  reacted  to  the  same  degree  to  their  social  ex- 
perience*.  Their  differences  in  this  respect  explain, 
indeed,  much  of  the  history  of  the  making  of  the  Con- 
stitution.  But  for  the  present,  while  the  object  is  to 
determine  general  tendencies,  it  will  be  proper  to  con- 
sider this  gentry,  wither  ruling  or  seeking  to  rule,  as 
a  whole. 

At  the  beginning  of  Independent  American  political 
life  these  leaders  were  primarily  revolutionists,  con- 
servatives at  heart,  but  in  rebellion  against  consti- 
tuted  political  authority.   As  a  consequence,  the  em- 
phasis of  their  political  thought  was  laid  on  the  element 
of  liberty  and  political  security.   Government,  as  mani- 
fested in  Great  Britain's  system  of  imperial  control,  had 
proved  an  evil.   Consequently,  it  was  easy  for  the  men 
of  1776  to  accept  the  principle  that  the  best  of  govern- 
ments was  but  a  necessary  evil.   Their  position  forced 
them  to  seek  for  a  theoretical  justification   of  the 
principle  of  revolution,  and  they  found  it  in  the  doo- 
trineJof  natural  rights,  the  contractual  origin  of  gov- 
ernment, the  consent  of  the  governed  and  the  right  of 
resistance .^ 


°  C.  E,  Merriam,  History  of  American  Political  Theories, 
chap,  ii.   This  is  the  standard  authority  on  general  polit- 
ical theory  for  both  the  colonial  and  the  early  constitu- 
tional period. 


Immediately,    however,    they   were    subjected    to   another 
force,    the   necessity   of   conducting  a  war.      But   the    effic- 
ient   conduct    of  war    demands   a   theory  of   government    diamet- 
rically    opposed    to    those    Just    mentioned»  -tie    main    tenets 
(yf   '■]] fcMil-|    are    governmental    energy   and    obedience   of    individ- 
uals   to    governmental    mandates.      The    conduct    of  war    entails, 
whether    rightly    or   wrongly,    an   abridgment    of   personal 
liberty,    a   subordination   of    security    of    individuals   against 
government    to    the    dominant   purpose   of    bringing  the   war    to 
a    successful    issue.      Military    considerations    tend   to    dom- 
inate   civil.      The   final    result , which,    when   not    reached,    is 
at    least    tended    towards,    is    the    dictator  who    shall    see    to 
it    that    the  'State    suffersno    harm. 

To   this    principle    the  war    of   the   Revolution  was   no 
excep]tion.      The    patriot    cause   was    saved   time  and   time 
again   by    the   patience    and  resourcefulness    of   a  "single   man. 
American   successes    flowed    from  governmental    and   military 
vigor,    and   this   vigor    came    from   the   exercise   of   power. 
On  the    contrary,    American   difficulties,    of    which    there 
were   myriads,    and   American    reverses    flowed   from    lack   of 
power. 

The   conflict    of   these    two  principles    is    apparent 
throughout    the  war.      On   the   one   hand   there    is    a    struggle 
for   extending   government    power ^ co nduct ed    by   an    increas- 
ingly   influential    group    of   politicians.      On  the    other, 
there    are    the    efforts    of    the    adherents    to    the    older 


doctrines  to  retain  the  principles  ofliberty ,•»"''   The  result 
is  a  modification  of  the  older  views,  a  gain  in  importance 
of  the  element  of  authority.   The  concrete  gains  of  the 
"Authority"  school  were  small.   But  their  failure  to  achieve 
anything  more  substantial  strengthened  their  position.   Had 
government  in  fact  been  able  to  control  the  individual,  to 
make  itself  felt  throughout  the  continent,  there  would  very 
probably  have  been  a  reaction.   But  the  cessation  of  war 
marked  a  collapse  of  governirent,  and  found  some  of  the  lead- 
ers ready  even  to  seek  a  solution  in  an  appeal  to  the  mil- 
itary jiowers  of  the  commander-in-chief. 

Events  subsequent  to  the  war  contributed  no  less  strongly 
than  the  war  iteelf  to  heighten  the  importance  of  the  author- 
ity factor*  in  the  governmental  problem.   The  overshadowing 
fact  in  governmental  history  was  the  complete  inability  of 
the  government  set  up  by  the  Articles  of  Confederation  to 
function.   Efforts  to  patch  up  the  system  were  thwarted, 
once  by  Rhode  IslanA,  again  by  New  York.   It  was  easily  seen 
that  its  fundamental  defect  was  the  lack  of  coercive  power. 
As  John  Jay  somewhat  satirically  told  the  people,  of  New  York, 
the  frair.ers  of  the  first  body  of  fundamental  ^m^-wial  had— 
seemed  "not  to  have  been  sensible  that  mere  advice  is  a  sad 
substitute  for  laws;  nor  to  have  recollected  that  the  advice 

7 

F.  Wharton,  Revolutionary  Diplomatic  Correspondence  of 
the  United  otates,  vol.  1,  p.  252  ff, 

^  The  so-called  Newburgh  conspiracy.   See  Gouverneur  Morris 
to  Jay,  Jan.  1783;  Jared  Sparks,  Life  of  Gouverneur  I.?orri8, 
vol.  i,  p.  289.   Quoted  in  Bancroft,  Formation  of  the  Con- 
stitution, vcl.  i,  p.  37. 


^       of  the  all-wise  and  beat  of  Beings,  has  been  always  disre- 
garded by  a  great  majority  of  all  the  men  that  ever  lived." 

But  of  far  more  importance  than  this  abstract  govern- 
mental fact  were  the  social  forces  that  brought  home  in  a 
number  of  very  inconvenient  ways  to  the  minds  of  the  gentry 
the  fact  that  governmental  strength,  and  especially  national 
governmental  strength,  was  desirable,   Washington  described 
the  situation  accurately  when  he  wrotet 

The  truth  is,  the  people  must  feel  before  they  will  aeei 
consequently  they  are  brought  slowly  into  measures  of  public 
utility.   Past  experiences,  or  the  admonition  of  a  few,  have 
but  little  weight .  ^^ 

The  most  important  of  these  practical  factors  which 
were  operative  during  the  six  uneasy  years  following  the 
termination  of  actual  hostilities  were  the  payment  of  the 
national  debt,  the  general  commercial  depression  and  the 
rising  discontent  of  the  poorer  classes  which  threatened 
the  political  control  of  the  gentry,  manifested  itself  in 
legal  tender  and  stay  laws,  and,  when  denied  a  legal  outlet, 
precipitated  disturbances  such  as  those  in  Connecticut,  New 
Hampshire  and,  especially,  Massachusetts. 

It  is  not  within  the  scope  of  the  present  study  to 
analyze  these  factors.   Their  relation  to  the  contemporary 

9  John  Jay,  "Addresa  to  the  People  of  the  State  of  New 
Tork,  on  the  subjeat  of  the  Constitution,   By  a  Citizen  of 
New  York,"  in  P.  L.  Ford,  Pamphlets  on  the  Constitution  of 
the  United  states,  p.  7E, 

^*  John  Marshall,  Life  of  George  Washington,  vol.  v,'  p.  79, 


view  of  the  problem  of  government  is  evident.   The  payment 
of  the  debt  required  a  government  strong  enough  to  levy 
and  collect  taxes.   Lack  of  authority  in  Congress  to  pass 
retaliatory  commercial  measures  against  British  trade  was, 
rightly  or  wrongly,  believed  fatal  to  restoration  of  com- 
mercial prosperity.   Laws  violating  the  obligation  of  con- 
tracts could  be  curbed  only  by  a  national  organization 
properly  equipped  with  power  for  the  purpose.   Insurrection- 
ary movercents,  too  strong  for  the  inditidu&l  States  to  quell, 
must  be  put  down  by  the  strong  arm  of  a  national  armed  force. 
The  following  description  of  the  political  situation  is 
a  splendid  example  of  the  point  of  view  of  a  representative 
member  of  the  political  upper  class,  John  Marshall: 

Two  great  parties  were  formed  in  every  state,  which 
were  distinctly  marked,  and  pursued  distinct  objects,  with 
systematic  arrangement.   The  one  struggled  with  unabated 
zeal  for  the  exaCt  observance  of  public  and  private  en- 
gagements.   By  those  belonging  to  it  the  faith  of  a  nation, 
as  of  a  private  man  was  deemed  a  sacred  pledge,  the  viola- 
tion of  which  was  equally  forbidden  by  the  principles  of 
moral  Justice,  and  of  sound  policy.   The  distresses  of  in- 
dividuals were,  they  thought,  to  be  alleviated  only  by  in- 
dustry and  frugality,  not  by  a  relaxation  of  the  laws  or  of 
a  sacrifice  of  the  rights  of  others.   According  to  the  stern 
principles  laid  down  for  their  government,  the  imprftdent  and 
idle  could  not  be  protected  by  the  legislature  from  the  con- 
sequences of  their  indiscretion;  but  should  be  restrained 
from  involving  themselves  in  difficulties  by  the  conviction 
that  a  rigid  compliance  with  contracts   would  be  enforced. 
They  were  consequently  the  uniforir  friends  of  a  regular  ad- 
ministration of  Justice,  and  of  a  vigorous  course  of  taxa- 
tion which  would  enable  the  state  to  comply  with  its  en- 
gagements.  By  a  natural  association  of  ideas,  they  were 
also,  with  very  few  exceptions,  in  favour  of  enlarging  the 
powers  of  the  federal  government,  and  of  enabling  it  to 
protect  the  dignity  and  character  of  the  nation  abroad, 
and  its  interests  at  home.   The  other  party  marked  out  for 
itself  a  more  indulgent  course.   Viewing  with  extreme  ten- 


dernesa  the  case  of  the  debtor,  their  efforts  were  unceas- 
ingly directed  to  his  relief*   To  exact  a  faithful  compli- 
ance with  contracts  was,  in  their  opinion,  a  measure  too 
harsh  to  be  insisted  upon,  and  was  one  which  the  people 
would  not  bear*   They  were  uniformly  in  favor  of  relaxing 
the  adicinistrat  ion  of  Justice,  of  affording  facilities 
for  the  payment  of  debts,  and  of  suspending  their  col- 
lection, and  of  remitting  taxes.   The  same  course  of  opin- 
ion led  them  to  resist  every  attempt  to  transfer  from  their 
own  hands  into  those  of  Congress,  powers  which  by  others 
were  deemed  essential  to  the  preservation  of  the  union.** 

Opposition  to  "relaxation  of  laws,*  advocacy  of  "a 
rigid  compliance  with  contracts,"  "a  regular  administration 
of  Justice,"  enlarging  the  powers  of  the  federal  govern- 
ment," by  such  phrases  were  the  old  revolutionary  catch- 
words replaced.   There  was  now  no  occasion  for  an  appeal 
to  the  inalienable  rights  of  man,  to  equality,  to  the  phil- 
osophy of  John  Locke  in  general. 

How  could  this  be  otherwise  wheli  the  Massachusetts 
troublea  dominated  the  political  thought  of  the  country, 
an  event,  too,  which  seemed  to  portend  the  most  direfully 
momentous  consequences?   The  letters  of  the  conservative 
leaders  written  during  the  autumn  of  1786  are  filled  with 
speculations  and  fears  aroused  by  these  transactions.   Noth- 
ing could  better  illustrate  the  conservative  state  of  mind 
which  produced  the  Constitution  than  a  few  excerpts  from 
the^letters  which  shuttled  back  and  forth  as  the  news  spread 
from  New  England  to  the  country  at  largel 


11 


Ibid.,  p.  85. 


"The  disturbances  in  Massachusetts ,"  Grayson  reported 
to  Monroe  from  New  York,  "have  been  considerable  and  abso- 
lutely threaten  the  most  serious  consequences.   It  is  sup- 
posed that  insurgents  are  encouraged  by  emissaries  of  a 
certain  nation,  and  that  Vermont  is  in  the  association. 

How  it  will  end,  God  only  knows;  the  present  prospects  are, 

12 
no  doubt,  extremely  alarming," 

"Dissatisfaction  and  uneasiness  prevail  throughout  the 
country,"  an  English  observer  wrote  to  his  government,  "the 
greater  part  of  the  people  poor,  and  many  in  desperate  cir- 
cumstances do  not,  it  seems,  want  any  government  at  all, 
but  had  rather  have  all  power  and  property  reduced  to  a 
level."  13 

"We  learn,"  so  Madison  wrote  to  his  father, "that  great 
commotions  are  prevailing  in  Massachusetts.   An  appeal  to  the 
Sword  is  exceedingly  dreaded.   The  discontented,  it  is  said, 
are  as  numerous  as  the  friends  of  Government,  and  more  de- 
cided in  their  measures.   Should  they  get  uppermost  it  is 
uncertain  what  ipay  be  their  effort.   They  profess  to  aim 
only  at  a  reform  of  their  Constitution,  and  of  certain  abuses 
in  the  public  administration;  but  an  abolition  of  debts,  pub- 
lic and  private,  and  a  new  division  of  property,  are  strongly 

1^       Grayson  to  Monroe,  Nov.  £2,  1756;  Bancroft,  vol.  1, 
p.  405. 

p.  398. 
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BuspQCted    to    be    in   contemplation.**    ^^ 

"The    troubles    in  Massachusetts   still    continue,"    a    cor- 
respondent   of   Washington's   reported,    "Government    is    prostrated 
in   the  West.      And    it    is   much   to    be    feared    that    there    is    not 
enough    energy    in   that    State    to    reestablish   the    civil    powers. 
The    leaders    of    the   mob,    whose    fortunes    and   measures    are   des- 
perate,   are    strengthening    themselves    daily;    and    it    is    ex- 
pected   that    they   will    soon   take   possession    of   the    Continental 

are 
magazine    at    Springfield,    in  which    there^from    ten   to    fifteen 

thousand    stands    of    arms,    in   excellent    order."    ^ 

Rufus    King    confided   his    fears    to    Elbridge    Gerry 
as    followfi; 

Be  assured    that   neither   you   nor    I    comprehend    the    com- 
bination which   these    insurgents    may    in    possible    events    be 
able    to    form.^     Let    them    shew    their    condition  and    numbers 
and   advance   a    little    further    in    open  resistance    of   the 
Government,    and    a    scene   will    then   present    itself   of    far 
more    Importance   than  had   yet    been    conjectured. 

There  will   not    be   wanting    leaders    of    name    and    consid- 
eration  to   conduct    them.      We    all   have   our   preferences    and 
aversions,    and    perhaps    in   general    they   are   both   alike   un- 
founded.     I   confess,    however,    that    with   the    single    exception 
of    one   French    nobleman,    I   have    alv/ays    been   more  willing   to 
confide    in  the    citizens    of   our   Country,    novel    as    their    em- 
ployments   have    been.,    than    in  the   most    plausible,    or    ex- 
perienced   Foreigners   who   have    been    among   us.      Although    in 
some    instances   we   may   have    received    benefits    from    Foreign- 
ers   in   the    public    service,    yet    I   have    rejoiced  when   the 
obligation   has    been    discharged    and    they   have    quitted   Amterica. 

Some    adventurers   yet    remain;    they   have   their   rendevous 
and  their    Leader.      Concerning   his    merits   and   pretensions. 
even  you    and    I, my    friend,    have    held    different    opinions.       I 
know    that    he   was    a   Soldier   of    Fortune    and   a  mercenary    in 

^*  Madison    to    Madison,    Nov, ,1786,  Works,    Cong,    ed,, 

vol.    i,    p.    253. 

^^  Humphreys  to  V/ash  ingt  on,  Nov.  1,  1786,  Sparks,  Cor- 
respondence   of    the   American   Revolution,    vol.    iv.    p.    147. 
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Europe}  and  notwithstanding  his  affected  Philanthropy  and 
artificial  Gentleness,  I  hold  his  character  the  same   in 
America;  the  only  difference  is  this:  in  Europe  he  re- 
ceived little  money,  and  less  Flattery.   In  America,  the 
Sovereign  of  it,  having  added  hounty  to  the  exact  Justice 
and  possessed  him  of  real  monies  exceeding  in  amount  the 
life  aggregate  of  the  Revenues  of  a  prince  of  the  German 
Empire,  he  has,  from  this  circumstance  of  preference  and 
for  the  adulation  of  sycophants,  been  buoyed  up  to  the 
preposterous  belief,  that  his  military  Talents  are  super- 
ior to  those  of  any  Soldier  in  America.   "Alien!  appetens, 
sul  profusus"  wat  the  character  of  the  man  who  plotted 
the  destruction  of  Rome;  the  same  Dispositions  and  the 
like  desperate  Fortune  mark  the  man  who  openly  justifies 
the  Conduct  of  the  Insurgents,  and  who  will  lead  them,  if 
their  cause  prospers.   I  inclose  you  his  performance  of  the 
Ist  Instant,  under  the  signature  of  "Bellisarius  .••   These 
opinions  are  his  hourly  conver-sat  ion  .A  16 

General  Knox  transmitted  to  Washington  a  detailed 

analysis  of  the  situation  equally  gloomy.   He  wrote: 

On  the  very  first  impression  of  faction  and  licentious, 
ness,  the  fair  theoretic  government  of  Massachusetts  has 
given  way,  and  its  laws  are  trampled  under  foot.   Men  at  a 
distance,  who  have  admired  our  system  of  government  un- 
founded in  nature,  are  apt  to  accuse  the  rulers,  and  say 
that  taxes  have  been  assessed  too  high  and  collected  too 
rigidly.   This  is  a  deception  equal  to  any  that  has  been 
l;l*herto  entertained.   That  taxes  may  be  the  ostensible 
cause  is  true,  but  that  they  are  the  true  cause  is  as  far 
remote  from  truth  as  light  from  darkness.   The  people  who 
are  the  insurgents  have  never  paid  any  or  but  at  most  very 
little  taxes*   But  they  see  the  weakness  of  government; 
they  feel  at  once  their  own  poverty  compared  with  the 
opulent,  and  their  own  force,  and  they  are  determined  to 
make  use  of  the  latter  to  remedy  the  former. 

Their  creed  is,  that  the  property  of  fhe  United  States 
has  been  protected  from  the  confiscations  of  Britain  by  the 
Joint  exertions  of  all,  and  therefore  ought  to  be  the  com- 
mon property  of  all;  and  he  that  attempts  opposition  to 
this  creed  is  the  enemy  of  equality  and  Justice,  and  ought 
to  be  swept  from  the  face  of  the  earth.   In  a  word,  they 
are  deternilned  to  annihilate  all  debts,  public  and  private, 
and  have  agrarian  laws,  which  are  easily  effected  by  the 
means  of  enforced  paper  money,  which  shall  be  a  tender  in 

^^  King  tc  Gerry,  Kov.  5,  1786,  C.  R.  King,  Life  and 
Correspondence  of  Rufu«  King,  vol.  1,  p.  192.   The  foreign 
adventurer  was  von  Steuben. 
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all  cases  whatever.  •  .  • 

Having  proceeded  to  this  length,  for  which  they  are 
now  ripe,  we  shall  have  a  formidable  rebellion  against 
reason,  the  principle  of  all  government,  and  against  the 
very  name  of  liber  ty."\  1'^ 

It  is  etiident  enough  from  these  excerpts  that  the  lead- 
ers of  the  country,  rightly  or  ATongly,  felt  that  they  were 
confronted  by  a  crisis  of  the  first  magAitude.  Confiscation 
of  property,  anarchy,  iilitary  dictators,  foreign  interven- 
tion seemed  only  Just  around  the  corner.   The  only  remedy 
was  the  strengthening  of  the  central  government. 

The  problem  was  indeed  unique.   Hitherto,  movements  in 

the  direction  of  constitutional  government  had  been  motivated 

by  the  desire  to  establish  popular  rights  and  liberties.   But, 

in  the  words  of  Monrce,  a  moderate  opponent  of  ratification, 

in  the  Virginia  convention: 

The  American  states  exhibit  at  present  a  new  and  inter- 
esting spectacle  in  the  eyes  of  mankind.   Modern  Europe,  for 
more  than  twelve  centuries  past  has  presented  to  view  one  of 
a  very  different  kind.   In  all  the  nations  of  that  quarter 
of  the  globe,  there  hath  been  a  constant  effort  on  the  part 
of  the  people,  to  extricate  themselves  from  the  oppression 
of  their  rulers;  but  with  us  the  object  is  of  a  very  differ- 
ent nature  -  to  establish  the  domination  of  law  over  licen- 
tiousness -  to  increase  the  powers  of  the  national  govern- 
ment to  such  an  extent,  and  organize  it  in  such  a  mann«r, 
as  to  enable  it  to  discharge  its  duties,  and  manage  the  af- 
fairs of  state,  to  the  best  advantage.  IQ 

at 
It  is  not  to  be  wondered  that  this  class, whicji  thus 

felt  the  very  foundations  of  the  social  order  threatened, 

should,  as  a         part  of  the  general  swing  towards 


17  Knox  to  Washington,  Oct.  23,  1786,  TT .  Brooks,  Henry 
X.    p.  194. 
lo  Elliot,  Del 
vol.  ill,  p.  208, 


Knox,    p.    194. 

IS    Elliot,    Debates    in    the    Several    Sttite    Conventions, 
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{authority,  have  undergone  tet*  a  reaction  tatmi   the  democratic 
principle.   Even  T/ashlngton  himself  declared  in  a  private 
letter  that  the  events  in  Ma  ssachuset  1 8  "♦exhibit  a  melan- 
choly verification  of  what  our  transatlantic  foes  have  pre- 
dicted; and  of  another  thing  perhaps  still  more  to  he  re- 
gretted -  that  mankind  when  left  to  themaelves  are  unfit 
for  their  own  government  »••  ^^  a  state  of  opinion  which  was 

to  find  ample  means  of  expression  on  the  floor  of  the  Con- 

20 

vent  ion. 

In  f&ct,  the  reaction  proceeded  to  such  eztreraes  as 
to  engender  real  fears  on  the  part  of  those  who  were  at- 
tached to  the  principles  of  free  government  that,  if  they 
did  not  speedily  find  a  remedy,  even  worse  things  might 
ensue. 

^^  oi  t~ke  ii:h^-:»M^ 

The  following  is^matured  estimate  of  the  cautious  and 

accurate  Madisoni: 

It  was  found,,,  that  those  least  partial  to  pofular 
government,  ot  most  distrustful  of  its  efficacy,  were  yield- 
ing to  anticipations  that  from  an  increase  of  the  confusion 
a  Government  might  result  more  congenial  vlth  their  tastes 
or  their  opinions,   7/hilst  those  most  devoted  to  the  prin- 
ciples afld  forms  of  Republics,  were  alarmed  for  the  cause  of 
liberty  itself,  at  stake  in  the  American  Experiment,  and 
anxious  for  a  system  that  would  avoid  the  inefficaoy  of  a 
mere  confederacy  without  passing  into  the  opposite  extreme 
of  a  consolidated  government.   It  was  known  that  there  were 
individuals  who  betrayed  a  bias  towards  Monarchy  and  there 
had  always  been  some  not  unfavorable  to  a  partition  of  the 
Union  into  several  Conf  ederac  ies  .••  21 


19  T.Tarshall,  vol,  v,  p,  118, 

^°  See,  for  example,  the  remarks  of  Gerry,  Madison, 
Hamilton,  Mason  and  Randolph  on  the  matter,  Parrand,  Records 
of  the  Federal  Convention,  vol.  i,  pp.  48,  49,  51,  154,  288,  422 

21  Madison,  Writings,  (Hunt  ed,),  vol,  i,  p.  406, 
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"Shall  we  have  a  King?**,  John  Jay  could  ask  Washington 

22 

in  all  seriousuess.   And  likewise  he  could  warn  himt 

What  I  most  fear  is,  that  the  better  kind  of  people 
(by  which  I  mean  the  people  who  are  orderly  and  industriouB, 
who  are  content  with  their  sltuationa,  and  not  uneasy  with 
their  circumstances)  will  be  led  by  the  insecurity  of  pro- 
perty, the  loss  of  confidence  in  their  rulers,  and  the  want 
of  public  faith  and  rectitude,  to  consider  the  charnns  of 
liberty  as  imaginary  and  delusive.   A  taste  of  uncertainty 
and  fluctuation  must  disgust  and  alarm  such  men,  and  pre- 
pare their  minds  for  almost  any  change  that  will  promise 
them  quiet  and  security.  23 

The  Constitution  of  the  United  States  was,  indeed,  the 
honest  attempt  of  the  conservative  elements  of  the  nation 
to  secure  a  framework  of  government  that  would  guarantee 
the  property  rights  of  a  minority,  secure  essential  govern- 
mental strength  and  energy,  and  at  the  same  time  retain  the 
fundamental  ideals  of  a  free  government,  as  they  understood 
the  term.   Their  philosophy  was  neither  that  of  1776  nor 
that  of  1920.   To  think  of  it  as  such,  is  to  commit  a  fun- 
damental error.   To  take  the  Constitution  from  its  histor- 
ical setting  is  to  fail  to  comprehend  its  meaning  or  that 
of  its  separate  parts.   Nor  is  this  said  in  any  sense  of 
disparagement  of  the  Fathers.   That  faith  in  democracy 
should  have  grown  stronger  with  the  passing  of  years  whose 
chief  fruits  have  been  to  demonstrate  the  ability  of  the 
popular  will  to  guide  safely  the  course  of  the  peoples  of 
the  world  is  but  natural.   And  it  will  be  the  everlasting 

^^   Jay  to  Washington,  Jan.  7,  1787;  Sparks,  Correspondence, 

vol.  14,  p.  153, 

^3      Jay   to    V/ashlngton,    June   27,    1786;    Sparks,    Correspondence, 
vol*    It,    p.    134. 
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glory  of  these  men  that  they  indeed  kept  in  mind  the  neces- 
sity of  safeguarding  the  rights  of  the  masses.   Doubtless 
Alexander  Hamilton  was  of  all  the  delegates  the  one  who  was 
willing  to  go  farthest  in  removing  government  from  popular 
control.   But  even  he,  in  the  midst  of  his  most  vigorous 
inveighing  against  the  democratic  dogma,  declaredt 

In  every  community  where  industry  is  encouraged,  there 
will  be  a  diversion  of  it  itito  the  few  and  the  many.   Hence 
separate  interests  will  arise.   There  will  be  debtors  and 
creditors  etc.   Give  all  power  to  the  many,  they  will  op- 
press the  few.   Give  all  power  to  the  few,  they  will  op- 
press the  many.   Both  therefore  ought  to  hnve  power,  that 
each  may  defend  itself  against  the  other.  ^4 

The  true  philosophic  basis  of  the  second  Revolution 
of  the  United  States  which  produced  its  present  Constitution 
may  be  read  in  the  following  letter  from  James  STadisoai,  un- 
doubtedly the  leading  philosophic  student  of  governmental 
problems  of  the  day,  to  Thomas  Jefferson.   Not  only  are  the 

contents  of  the  letter  significant,  but  the  fact  that  Mad- 

A 

ison  should  have  realized  so  plainly  the  necessity  of  urging 

on  Jefferson  the  fundamental  difference  between  the  problems 

of  the  United  States  and  those  of  France  ^fes^kf  warns  in 

unmistakable  terms  of  the  necessity  under  which  the  modern 

student  of  the  Constitution  is  to  avoid  falling  into  such 

an  ef  foft »   In  the  letter  he  says: 

Wherever  the  real  power  in  a  government  lies,  there  is 
the  danger  of  oppression.   In 'our  Governmertf^  the  real 
power  lies  in  a  majority  of  the  community,  aud  the  invasion 
of  private  rights  is  chiefly  to  be  apprehended,  not  from 
acts  of  Government  contrary  to  the  sense  of  its  constit- 
uents, but  from  acts  in  which  the  Gove-rnment  is  the  meee 


2^*  rarrand,  Secords,  vol,  i,  p.  231 
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inatrument  of  the  major  number  of  the  Const  Ituent  s .   This 
is  a  truth  of  great  Importance,  but  not  yet  sufficiently 
attended  to,  and  is  probably  more  at rongly  impressed  on  my 
mind  by  fact*  and  reflections  suggested  by  them  than  on 
yours,  which  has  contemplated  abuses  of  power  issuing  from 
a  very  different  quarter.   Wherever  there  is  an  interest 
and  a  power  to  do  wrong,  wrong  will  generally  be  done,  and 
not  less  readily  by  a  powerful  and  interested  party  than 
by  a  powerful  and  interested  prince.   The  difference,  so 
far  as  it  relates  to  the  superiority  of  republics  over 
monarchies,  lies  in  the  less  degree  of  probability  that 
interest  may  prompt  abuses  of  power  in  the  former  than  in 
the  latter;  and  in  the  security  in  the  former  against  an 
oppression  of  more  than  a  smaller  part  of  the  Society, 
whereas,  in  the  latter,  it  may  be  extended  in  a  manner  to 
the  whole.... 

It  has  been  remarked  that  there  is  a  tendency  in  all 
Governments  to  an  augmentation  of  power  at  the  expence  of 
liberty.   But  the  remark,  as  usually  understood,  does  not 
appear  to  me  to  be  well  founded.   Power,  when  it  has  at- 
tained a  certain  degree  of  energy  and  independence,  goes 
on  generally  to  further  degrees.   But  when  below  that  de- 
gree, the  direct  tendency  is  to  further  degrees  of  relaxa- 
tion, until  the  abuses  of  liberty  beget  a  sudden  transition 
to  an  undue  degree  of  power.   V.'ith  this  explanation  the 
remark  may  be  true;  and  in  the  latter  sense  only  is  it,  in 
my  opinion,  applicable  to  the  existing  Governments  in 
America.   It  is  a  melancholy  reflection  that  liberty  should 
be  equally  exposed  to  danger  whether  the  Government  have 
too  much  or  too  little  power.  25 


•^   Madison  to  Jefferson,  Oct.  10,  1788;  V/orks,  Go:ig.  ed., 
vol.  I,  p.  425. 
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CHAPTEE    II 
STATE    EXECUTIVE    POWER,    1776-1787 

The    significance    of   the    general   trend   of   political 
thought    towards    strong    government    to    the    Qjniiii'ial    problem 
of   executive   power    could    almost    bo    left    to    inferince.      As 
men's    thoughts    turned   towards    the   establishment    and   main- 
tenance   of   public    order   and    ceased    to    focus    on    individual 
liberty,    it    was    inevitable    that    the    executive    department 
of    government    should    be    the    chief   beneficiary   of    the    change 
of    emphasis.      Identification   by    the    popular   mind   of    execu- 
tive   strength  with    the    limitation    of    individual    rights   has 

1 

been  a    common  phenomenon.      On   the   other   hand,    the    close    re- 
lation  of   vigoroufi    executive    action   to    the   maintenance    of 
the    orderly   processes    of   government,    and   also    of   vested    in- 
terests  and    the    status    quo,    was    too    obvious    to    have    failed 
of    recognition   by    the    legal-minded   political   leaders    of 
the   United    States. 

But    the    development    of  this  changed   attitude   towards 
executive    power      is    too    full    of    interest    to    be    summarily 
passed    over   when    it    is   possible    to    trace    it    with    accuracy, 
and    disclose    its    meaning    and    scope    both    in  the    field    of 


1       It    is    true    that    this    is^ue    to    the    fact    that    constitu- 
tional   government    has,    as    an'^ut    invariable    rule,    come    into 
being    as    a   result    of   wresting   power    from   an    irresponsible 
executive,    while    the   American    Revolution   was    directed    ;ic:.inst 
parliamentary    usurpation.      This    fact    is    not    unimportant,    as 
will    be    seen,    but    none    the    less,    it    was    George    III    against    whoi 
the    Declaration    launched    its    thunders. 
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State  and  that  of  national  governmental  experience.   The 
purpose  of  the  present  and  of  the  succeeding  chapter  is 
consequently  to  attempt  to  develop  the  more  strictly  gov- 
ernmental aspects  of  the  general  tendencies  already  ob- 
served, so  far  as  they  concerned  exectitive  power;  to  show, 
in  fact,  how  the  American  concept  of  republican  executive 
power  came  into  being  as  an  integral  part  of  this  phase 
of  the  evolution  of  American  pel  it ical  t hought . 

And,  it  must  be  noted,  something  more  than  a  mere 
enumeration  of  the  powers  of  State  governors  and  of  national 
administrative  organs  is  intended.   The  fundamental  pur- 
pose will  be  rather  to  trace  the  evolution  of  the  ideas 
which  the  conservative  class  ultimately  attained  concerning 
the  part  which  the  executive  department  ought  to  play  in 
governmental  life,  and  also  to  ascertain  the  principles  of 
executive  organization  which  in  1787  were  regarded  as  neces- 
sary for  it  successfully  to  take  this  part.   This  point  is 
worthy  of  some  insistence.   To  consider  a  department  of  gov- 
ernment, in  this  case  fhe  executive,  as  a  mere  arithmetic 
sum  of  individual  powers,  without  taking  into  account  the 
fact  that  it  is  an  Integral  part  of  an  organic  whole,  is  to 
fail  correctly  to  visualize  the  problem.   In  a  study  of  the 
present  sort,  we  must  go  behind  the  bare  words  of  constitu- 
tions  and  seek  the  actual  relationship  of  the  executlv«i. 
State  and  national,  to  other  governmental  organs,  the  part 
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they  played  in  political  life,  their  eucceses  and  failures. 
A  mere  cataloguing  of  powere  1b  not  emugh.   We  can  attempt 
to  discover  the  lesson*  which  governmental  philosophy  gleaned 
from  contemporary  experience  only  when  we  understand  what 
that  experience  really  was. 

If  the  triumph  of  natural  rights,  individual  liberty, 
philosophy,  in  which  the  Revolutionary  movement  found  its 
theoretic  justification,  operated  strongly  to  reduce  execu- 
tive prestige,  practical  considerations  of  long  standing 
had  contributed  strongly  to  the  same  end.   Much  of  colonial 
history  had  been  a  repetition  in  little  of  the  struggle  for 
self  government  in  Great  Britain,  a  struggle  to  whose  tra- 
ditions the  American  WhigB  were  coheirs  with  their  British 

2 
fellows . 

The    responsibility    of   the    royal    governor    to    the    home 
government    had   placed   him    in   much   the    same   relation   to    the 
local  assemblies    as    that    in    which  the    Stuart    kings   had    been 
to    the    Commons.       It    had    therefore    seemed    necessary    to    the 
calonists    to    utilize    every    agency,    and    especially    the    con- 
trol   over    the    purse    strings,    to    force    concessions    from   the 
executive    branch.      The   aim  was    always    to    control    those    powers 
of   the    government   which,    by    virtue    of    the    royal     instructions. 


good  English   V/higs,    cordial    in  their    free    principles,    and    in 
thei^-.^    jealousies    of    their    executive   Magistrates.      These 
jealousies    are    very    apparent    in    all    our    state    constitutions" 
(Jefferson,    Writings,    Ford    ed.,    vol.    i,    p.    112). 
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were  in  the  hands  of  the  executive,  in  exactly  the  spirit 
Jhat  Btitish  Parliaments  had  shown.   In  these  struggles  the 
popular  assemblies  were  the  bulwark  of  popular  liberties, 
the  executive  departments  the  instrumentalities  of  British 
control.   This  attitude  of  mind  could  not  fail  profoundly 

to  affect  the  original  American  concept  of  republican  exeou- 

2 
tive  power. 

Relieved  of  all  external  constraint,  the  makers  of  the 
first  American  constitutions  were  free  to  translate  these 
predilections  into  positive  enactments.   There  was  no  longer 
need  to  concoct  methods  of  controlling  the  executive.   Powers 
could  be  bodily  transferred  to  the  legislature.   The  execu- 
tive could  be  organized  in  such  a  fashion  as  to  ensure  com- 
plete subordination.   And  such,  in  general,  was  the  process 
folj-owed.   In  the  words  of  James  V.ilson,  "the  executive  and 
the  Judicial  as  well  as  the  legislative  authority  was  now 
the  child  of  the  people;  but , to  the  two  former,  the  people 

3 

Cf.  James  Vi'ilson,  Works,  vol.  i,  pp.  356-358.   Wilson 
observes:  "Before  [the  Revolution],  the  executive  and  the 
Judicial  powers  of  government  were  placed  neither  in  the 
people,  nor  in  those,  who  professed  to  receive  them  under 
the  authority  of  the  people.   They  were  derived  from  a  dif- 
ferent and  a  foreign  source:  they  were  eegulated  by  foreign 
maxims:    they  were  directed  to  a  foreign  purpose.   Need  we 
be  surprised,  that  they  were  objects  of  aversion  and  dis- 
trust?  Need  we  be  surprised,  that  every  occasion  was  seized 
for  lessening  their  influence,  and  weakening  their  energy? 
On  the  other  hand,  our  assemblies  were  chosen  by  ourselves: 
they  were  the  guardians  of  our  rights,  the  objects  of  our 
confidenoe,  and  the  anchor  of  our  political  hopes.   T^very 
power,  which  could  be  placed  in  them,  was  thought  to  be 
safely  placed:  every  extension  of  that  power  was  considered 
as  an  extension  of  our  own  security." 
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behaved  like  stepmothers.  The  legislature  was  still  die- 
criminated  by  excessive  partiality;  and  into  its  lap,  every 
good    and    precious    gift    was   profusely   thrown,"    ^ 

An  analysis    of    the    State    constitutions    formed   during 
the    Revolution,    and    especially   those    constructed    in    the 
years    1776-1778,      affords    abundant    confirmation   of   the 
truthfulness    of   Wilson's    statement.    With    one    exception, 
that    of    New   York,    they    included    almost    every    conceivable 
provision    for    reducing   the   executive    to    a  position    of    com- 
plete   subordination. 

Short    terms,       strict    limitations    on   reeligibil ity , 

6 

and  election  by  the  legislature  were  the  outstanding  char- 
acteristics of  the  chief  magistracy.  Nor  was  the  principle 
of  executive  unity  Adopted,  for  in  the  exercise  of  his 
power  the  chief  executive  was  controlled  by  the  necessity 
of  acting  in  accord  with  the  advice  of  an  executive  council, 
chosen,  save  in  Pennsylvania,  by  the  legislature.   The  exact 

^      Wilson,  Works,  vol.  i,  p.  357, 

^   The  constitutions  considered  in  this  analysis  are  those 
of  New  Jersey,  Virginia,  Pennsylvania,  Delaware,  South  Caro- 
lina (2),  North  Carolina  and  Georgia.   The  texts  are  those  of 
Thorpe,  Federal  and  State  Constitutions.   The  New  Jersey  in- 
strument i s  so  incpmplete  as  not  to  warrant  much  attention. 

The  term  of  office  was  one  year,  save  in  South  Carolina, 
where  it  was  two,  and  Delaware,  where  it  was  three.   New  Jersey 
alone  placed  no .  re str ict ions  on  reeligibi li ty .   In  Georgia  the 
chief  magistrate  would  hold  office  only  a  single  year  in 
three.   In  Georgia  the  choice  was  by  the  lower  house  alonef 
while  in  Pennsylvania  choice  was  by  Joint  ballot  of  the  Coun- 
cil, chosen  by  the  people,  a^d  the  unicameral  assembly.   The 
provisions  concerning  the  organization  of  the  respective  cMef 
magistracies  are  Del.,  art.  7;  Sa.,  arts.  Z   and  13;  Md . ,  arts. 
25  and  31;  N.  C,  art.  15;  S.C.  (1776),  arts.  3  and  13,  (1773), 
arts.  3  and  6;  N.J.,  arts.  1,  7  and  8;  Pa.,  sees.  3,  19  and  22. 
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degree    of    conciliar   control    varied,    but    the    general    result 
was    the    same.    '''      The    chief    magistrate    was,    as    Governor 
Randolph   denominated   himself,    only   "a  member    of   the    executive 
An  even  more    fundamental    weakness   was    the    common   prac- 
r    submitting  the    ezercise    e 
powers,    of    the    field   of   enumerated    powers,    or   even  of    the 
whole    of    the    executive    power    to    the   legislative   will.   There 
was    no    opportunity    for    a   real    claim   to    executive    independ- 
ence   to    be    made    when    the   executive    held   his   powers    tinder    the 
terms,    for   example,    of    the   Virginia   constitution,    which   declared 

'''   The    provisions    concerning    the    councils    are:    Del.,    art.    8; 
Ga.,    art.    2;    Md . ,    art.    26;    N.G.,    art.    14;    S.C.,     (1776),    arts. 
5    and    13,     (1778),    arts.    3,    5,    and    9;    N.J.,    arts.    7    and    8; 
Pa.,    sees.    3,    19,    and   22,      In   all  these   constitutions    most 
of    the    enumerated    executive    functions   were    expressly    sub- 
jected  to    control    by    the    council.      The    first    South    Carolina 
consUtution   provided   that    the    council's    advice    need    be    asked 
only   where    the   constitution   expressly    required    it,    but    in   the 
second    the  matter  was    left    entirely    to    legislative    determina- 
tion.     The   latter   method  was    adopted    in   Maryland,   where    also 
it    was  provided    that    the    council    should    constitute    a    board 
"for    the    transacting  of    bAsiness,"    in  which   the   governor    had 
only    a   single    vote.      The    Delaware   constitution  provided    that 
the    governor   might    convene    the    council  when  he    deemed    it    ad- 
visable,   a  provision  made    applicable    in   New   Jersey    to    the 
whole    upper   cha.raber,    which  was    intended,     it    would    seem,    to 
have    special    advisory    functions    as    a  whole,    any   three    mem- 
bers   constituting,    in    addition,    a    special    council    for   gen- 
eral   executive    business.      Both  these    documents    are    very 
vague,    hcvever.      In  North   Carolina   the    council   was    "to    ad- 
vise   the    governor    in   the    exertise    of    his    office,"    a    similar 
provision    being   included    in    the    Georgia    instrument.      These 
would    seem   blanket    provisions    covering   all    executive    power. 
The   Virginia    constitution    expressly    subjected    the    executive 
to    the   necessity    of    conciliar    advice    in  the    exercise    of   all 
his    functions.       Complete    subordination   of    the    council  was 
secured      by    ohe   provision   that    two   members    should    be    re- 
tired   by    the    legislature   at   the    end    of   each   year.       In 
Pennsylvania    all    executive   powers    were   vested    in   the    Presi- 
dent   and    Council. 

8    Edmund  Randolph    to    Washington,    Nov.    24,    1786,    M."ft. 
Conway,    Omitted    Chapters    of    History,    p.    60. 


23 


He    shall,   with    the-  advice    of    a    Council    of    State,    exer- 
ciBe    the    executive   powers    of   government,    according  to    the 
lav^s    of    this    Commonwealth;    and    shall    not,    under    any    pre- 
tence,   exercise    any    pov/er   or   prerogative,    by    virtue    of    any 
law,    statute   or    custom   of   England."    9 

Language    like    this    fairly    invited    legislative     inter- 
ference,   for    it  was    possible    for    the    legislatures    to   claim, 
with    a    show    of    reason,    that    the    constitution    intended    that 
all   matters    concerning    the    executive  were    subject    to    legis- 
lative   determination. 

The    spirit    of    these    State    comveutions   was    precisely 

that    of    the   French    National   Assembly,    and   their    concept    of 

executive    power    was    well    expressed    by    the    latter    bod's 

spokesman,    Tom   Paine,    who    declared: 

V/ith   respect     to   what,    in   Europe,    is    called    the    execu- 
tive,.•it    is     either    a   political    superfluity   or    a   chaos   of 
unknown   things....    [The    executive]    can    be     considered    in 
[no]    other    light    than   as   inferior    to    the    legislative.   The 
sovereign    authority   in   any    country    is   the    power    of   making 
laws,    and    everything   else    is   an  official    department.    ^0 


9 

In    this    group   of   constitutions    there    is    a  great    Indef- 
initeness    in    the    definitions    of    executive    power.       In   New 
Jersey,    none   was    attempted.      In   general,    certain   powers  *p^e 
specifically    assigned,    to    be    exercised    for    the    most    part 
with    the    advice   of    the    council.       Specific    provision   was 
made    in    some    cases    that    some    even  of    these    enumerated   pow- 
ers   should  be    exercised    only    subject    to    the    law.      Such  was 
the    case    with   the    pardon   power    in  Maryland,    Delaware    and 
North   Carolina,    and    the    pov/er    to    direct    the    militia    in 
Maryland.      The    unenumerated   executive    power   was   vested    as 
follows:    Maryland,    in   the   governor    alone,    but    subject    to 
the    lav/s,    and   with    the    Virginia    prohibition    against    pre- 
rogative   powers;    North    Carolina,     subject    to    the    laws; 
Hiss.,    subject    to    the    constitution  and    the    laws.       In 
Georgia    and    North    Carolina    all    executive    power    was    vested 
subject     to    the    laws.      The    South    Carolina    instrument    made 
no    melition   of    unenumerated    powers,    nor    did   that    of    Penn- 
sylvania.      In   neither,    however,    was    there    a    general    grant 
of    executive   power. 

10    Paine,    Rights    of   Man      (Everyman   ed . ) ,    p.    207 
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It   was    in.   complete    accordance   with    this    spirit    that 
the    new    constitutions    functioned,    the    legislatures    refus- 
ing   to    keep    even  within    the    liberal    constitutional    limits 

set    them,   which   were,     in    Madison's    phrase    "readily    over- 

11 
leaped    by    the    legislature    on    the    spur    of    an    occasion." 

Jefferson  described    conditions    in  Virginia    in    the 

following    language: 

All    the   powers    of   government,    legislative    executive 
and    judiciary,    result    to    the    legislative    body,,, .The    con- 
vention,   which    passed    the    ordinance    of    government,    laid 
its    foundations    on  this    basis,    that   the    legislative, 
executive    and    judiciary    departments    should   be    separate    and 
distinct,     so    that    no    person    should    exercise    the    powers    of 
more    than  one    of    them    at    the    same   time.      But    no    barrier 
was    provided    between   these    several    powers.       The    judiciary 
and    executive    members   were    left    dependent    on    the    legisla- 
tive   for    their    subsistence     in   office,    and    some    of    them 
for    their    continuance    in    it.      If   therefore    the    legislature 
assumes    executive    and    judiciary   powers,    no    opposition   is 
likely    to    be    made;    nor,     if    made,    can    it    be    effectual;    be- 
^jfo^^c&nbein    that     case    they    may    put    their    proceedings    in   the 
foTm~oT*^aa8embly ,   which    will    render    them   obligatory    on 
the    other    branches.      They    have    accordingly    in   many    in- 
stances,   decided    rights  which    should    have    been    left    to    the 
judiciary    cont roversey :    and   the    direction   of    the    executive, 
during    the    whole    time    of    their    session,    is    becoming   habitual 
and    familiar,    12 

To    the    same    effect,    and  without    contradiction,    Edmund 

Randolph    declared    in    the   Virginia    ratification    convention: 

11  Madison,    Writings    (Hunt    ed , )  ,    vol,    ii,    p.    40. 

12  Jefferson,    Notes    on  Virginia;    Writings    (Ford    edo), 
vol.    iii,    p.    225.      Jefferson   furnished    a    detailed    state 
ment    of    legislative    violations    of    the    constitution    to 

M.    de   I!eunier    in   1786.      Among    others   was   the    appointment 
of   members    of    the    executive    council    as    special    trial    judges 
for    designated    cases   and   the    settlement    of    a   case    then 
pending    in    the    courts    by    a    legislative    enactment.      He    adds: 
"The    assembly    is    in    the    habitual    exercise    during   their    ses- 
sions   of    directing   the    Exr-u'ive    what    to    do.      There    are 
few    pages    of    their    journals    which   do    not    show    proofs    of 
this"    (Writings,    ?ord    ed.,       vol.    iv,    pp.    157-158). 
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The   history    of    the    violations    of    the    constitution   ex- 
tends   from   the    year    1776    to    the    present    time    -  violations 
made   by    formal   acts    of   the    legislature:    everything   has 
been  drawn  within    the    legislative   vortex,    13 

To    be    sure,    Jefferson    contended    that    the    Virginia    sit- 
uation was    a    special    case,    due    to    the    fact    that    the    Vir- 
ginia  convention   had    no    special    mandate    from   the    people 
to     form    a   government    and   that    consequently    the    constitution 

was    on   the    same    footing    as    any    other    legislative    enact- 

14 
ment .  But    this    view  was   by    no    means    generally    admitted 

in   Virginia,    and    certainly  was    not    the    true    explanation. 

Thus    Richard    Spaight    writing    of    the    condition    of   af- 
fairs   in   North    Carolina,    where    there   was    no    question   of 
the    convention's    mandate,    even   though    strongly    reprobating 
the    doctrine    of    judicial    control,    admitted    that    "it    cannot 
be    denied    that    the    Assembly   have    passed    laws    unjust    in 
themselves,    and   militating    in  their   principles    against    the 
Constitution    in  more    instances   than   one,"    and    also    that 
"it    must    be    acknowledged    that    out    Constitution,    unfortun- 
ately,   has    not    been    proved    a    sufficient    check,    to    prevent 

13   Elliot,    Debates,    vol.    ill,    p.    66.      dee   A.    J.    Beveridge, 
Life    of    John  Marshall,    vol.    i,    p.    393,    note    1,    for    a    dis- 
cussion  of   Randolph's    charge    that   the    legislature   had    passed 
a   bill    of    attainder 

1*   The   matter    was    carefully    considered    in    the    Notes    to 
Virginia,    Writings    (Pord    ed.),    vol,    iil,    p.    225    ff.      Else- 
where   he    declared:    "I    have    not    heard    that     in    the    other 
states    they    have    ever    infringed    their    constitutions;    &    I 
suppose    they    hat»e    not    done     it;    so    the    judges   would    consider 
any    law   as    void  which   was   contrary    to    the    constitution" 
(Writings,    Ford    ed.,    vol.    iv,    p.    146).      And    yet  both 

South    Carolina's    constitutions   were    expressly    declared 
amendable   by    legislative    act! 
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the  intemperate  and  unjust  pro ceed infs  of  our  legislature."  ^^ 

The  significance  of  this  legislative  disregard  of  the 
constitution  to  the  position  of  the  executive  department  is  o-^*-**^ 
splendidly  illustrated  by  the  protests  of  the  Pennsylvania 
council  against  legislative  interference,  a  protest  the  more 
interesting  as  the  council  was  chdsen  by  the  people  and  was 
vested  with  its  powers  in  unequivocal  language.   One  of  them 
sets  forth: 

We  should  be  wanting  in  duty  to  ourselves,  as  well  as 
regard  to  the  interests  of  the  State,  if  we  did  not  express 
our  concern  at  the  interference  of  your  Hon'ble  House  in 
matters  merely  of  an  Executive  nature,  and  which  have  been 
already  under  the  cognizance  of  this  Board,  and  received  a 
full  determination. 

The  importunity  of  the  petitioners  has  doubtless  operated 
upon  the  indulgence  of  the  house,  but  we  flatter  ourselves 
they  rely  upon  the  wisdom  and  spirit  of  Council  in  refusing 
their  applications,  where  they  appear  inconsistent  with 
plain  positive  law,  or  the  rights  of  the  Council,  as  de- 
clared by  the  Constitution.  16 

Another  protest  runs: 

The  Council  having  exercised  the  powers  vested  in  them 
by  the  lav^s  of  the  Com.monwealth,wit  h  respect  to  sundry  per- 
sons who  have  withdrawn  thenselveB  from  the  troubles  of  the 
country,  and  reside  with  the  enemy,  we  observe  sundry  peti- 
tions on  those  subjects,  defending,  and  resolutions  calculated 
to  rescind  the  determination  of  this  Board.   We  have  no  desire 
to  intercept  the  kindness  and  liberality  of  the  House  to  pe- 
titioners of  any  character,  but  apprehend  that  the  introduc- 
ing special  and  particular  laws  to  repeal  the  acts  of  the 
Executive  branches  of  Government,  without  any  conference  with, 
or  information  from  the  Board,  of  the  reason  or  ground  of 
their  proceedings,  must  necessarily  lessen  the  weight  ot ^ff^  (x   tt^'d 
the  Council,  and  disturb  the  harmony  of  Government.  17  ^k  di^d^'-i 

desire  to  preserve  the  harmony  so  essential  to  the  public 
welfare,  has  kept  us  silent  under  the  various  measures 
adopted  by  your  House,  which  we  conceive  prejudicial  to  the 

1^  Spaight  to  Iredell,  Aug.  12,  1787,  G.  J.  McRee,  Life 
and  Correspondence  of  James  Iredell,  vol.  ii,  p.  168. 

1^  Pennsylvania  Archives,  Fourth  Series,  vol.  iii,  p.  762. 
17  Ibid.,  p.  803. 


state  and  derogatory  to  the  Constitutional  rights  of  this 
,  Board."  *. 

C k    thlfd  doolaroBt 

I. But  as  we  perceive  a  system  to  be  adopted  and  steadily 

•pursued,  which  evidently  tends  to  annihilate  the  powers  and 
usefulness  of  the  Executive  part  of  government,  our  duty  to 
our  constituents,  and  a  due  respect  to  the  sacred  obliga- 
tions we  have  entered  into,  oblige  us  to  speak  with  freedom, 
and  to  declare  that  as  we  will  never  make  a  voluntary  sur- 
render of  our  privileges,  so  we  will  not  tamely  and  silently 
submit  to  any  invasion  of  them.   In  the  station  assigned  us 
in  the  government  we  do  not  apprehend  ourselves  obliged  to 
take  notice  of  any . deviat ions  from  the  Constitution  which 
do  not  touch  our  own  rights;  but  of  these  we  conceive  our- 
selves, in  the  first  instance,  the  special  and  natural 
guardians,  and  when  we  can  no  otherwise  prevent  Legislative 
encroachments  it  is  our  duty  at  least  to  make  a  solemn  ap- 
peal to  the  people,  our  mutual  const ituent»,t he  true  source 
and  fountain  from  whence  all  our  authority  is  derived.  When 
the  Constitution  of  this  State  placed  the  Legislative  power 
in  a  single  branch,  with  certain  checks  upon  rash  and  hasty 
determination,  it  was  never  supposed  that  any  House  of  As- 
sembly would  by  special  laws  made  for  the  purpose,  assume 
the  Executive  powers,  and  by  blending  Legislative  and  Execu- 
tive, untie  what  the  Constitution  had  v/isely  and  decisively 
separated;  much  less  that  such  laws  should  pass  without  even 
a  decent  regard  to  those  salutary  restraints  of  time  and 
publication,  which  were  intended  to  provide  against  intemp- 
erate and  indigested  measures.   It  has  been  one  of  the  great- 
est objections  made  to  this  Constitution,  that  it  has  left 
too  little  power  in  the  Executive  branch;  and  yet  we  see 
daily  attempts  to  make  that  little  less.   We  cannot  suppose 
that  it  is  intended  practically  to  shew  the  people  what  mis- 
chief and  abuse  a  single  Legislature  may  do,  and  yet  we  are 
at  a  loss  otherwise  to  account  for  those  proceedings  which 
are  particularly  the  objects  of  this  message. 

The  communication  then  proceeds  to  specify  the  acts  in 

question  which  had  produced  this  vigorous  protest.   In  the 

first  place  the  salaries  of  the  judges  had  been  reduced, 

with  the  effect,  at  the  Council  demonstrated,  to  "malce  then 

dependant  upon  the  Assembly  for  their  daily  subsistence,  and 

subject  them  to  the  strongest  temptationa  of  yielding  to 

every  veering  gale  of  politics  or  party."   "V/e  conceive," 
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they    continue,'    "the    independence   of    the   Judges,    both   or    the 
Executive    and    Legislative,    as    a   point    of    the    c^eatest    im- 
portance   to    the    good    people    of   the    State,    and    as    their    com- 
missions   are   for    seven   years,    unless    convicted  of   misbe- 
havior,   it    is    clear    that    their    support    ought    to    he    equally 
fixed    and    irrevocable    during    that    period."      Agaih,    the 
Assembly    had    dravm    money    directly    from    the    treasury    by    of- 
ficers   other   than  the    council,    to  whom  the    jjov/er   had    been 
given   by    the   constitution.      "The   giving   this    power   to    any 
other   persons,    by    a    special    law,    is    a   violation    of    the    Con- 
stitutional   privileges    of    the    Council    -    an    unjust    and    un- 
necessary wound    to    their    feelings,    and    calculated   to     lessen 
their    influence    and    utility."       Special    commissioners,    the 
message    shows,    had   been    appointed   with    powers   to    draw   upon 
the    treasury  and   to    manage    and   conduct    the    defence    of    the 
Delaware.      The    fact    that    the    constitution   expressly   declared 
that    it    was   the   right    and   duty    of    the    Council   to    expedite 
the    measures    of    the    Assembly  was    ignored,    for   the    law    express- 
ly   provided  that    "other    persons    [should]    expedite    the    execu- 
tion  of    [legislative]    measures."      This    action,    t  ?:e    Council 
declares,    "plainly    encroaches    on   the    rights    of    the   peojjle, 
who    have    elected   you  for    the   purpose    of    devising   measures, 
and    us    for   that    of   executing  them;    and    so    far    as   we    attempt 
to    legislate    or   you  to    execute,    so    far   v;  e   depart    from   the 
principles    of   the    Constitution,    usurp    the    rights    of    each 
other,   and    do    injustice   to     the    people."      Another    law   removed 
the    incumbents    of    the  office    of    auctioneer    without    any    com- 


plaints    I)  e  ing' lodged   against    them.       "V'e    cannot    but     consider 
it    as    a   part    of    a   system   to    increase    your    ov/ n  power    and    les- 
sen  the    weight    of    the    Council    in   the    eyes    of    the    vrorld."    The 
Council's    judgment    was    doubtless    correct. 

In  short,    in   ■(**«    actual    operation,    those    first     State 
constitutions    produced      what    was    tatamount    to    legislative 
omnipotence.      The    executive    departments,    constitutionally 
v/eak,    proved  even   weaker    in    actual   practice,    since    they   v/ere 
defenceless.      The    legislatures   kept    them   under    close    super- 
vision   and    control,    interfered   with    them    in  their    constitu- 
tional   spheres,    dictated    to    them   v/hat    they    should    do    by    laws 
which   they   were    unable    to   oppose.       Separation   of   powers, 
whatever    formal    adherence   was  given    the    principle    in  bills 
of    rights,    meant    the    subordinate    legislature    carrying    out 
the    legislative   v/ill, 

"iVe   have    excepted   the    constitution   of   Hew  York    from    this 
discussion    because    of    the   very    different    state    of    things 
that    resulted    in   that    commonwealth.       It     is    to    be    noted    that 
the    constitution   was   not    completed    immediately    upon   the    out- 
break    of    the    v/ar  ,    going    into    ef  feet  ,  in   the    early    spring    of 

^Q    Pa.   Archives,    vol,    iii,    pp.    839-941.      The    failure    of    the 
council    of    censors    to    curb    the   legislature    is    discussed    in 
L.   H.    Header, "Counc il    of   Censors,"    in   Pa.    Mag.    of   Hist,    and 
3iog.,    vol.    zxii,    p.    265.       It    justified,     in   the    main,    the 
executive    complaints.      See   Federalist    Papers,    No.    48,    o-f  /«r^ 
lladi  son's    utilization   of    this    experience   as   an    argument    for 
a    strong    national   executive.      Also    G.    Morris'    statement, 
Farrand,    Records,    vol.    ii.    p.    299,      For    the    general   turbu- 
lence   of    Pennsylvania's    history,    and    the    conseijuent    opposi- 
tion  to    its   popular    constitution,    and    e  spe '"ii  al  ly    the    plural 
executive    and   iinicameral    legislature,    see    S.    (i.    Fisher, 
Pennsylvania:    Colony   and   Commonwealth,    chap*   vi. 
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1777,      Governmental    experience    in    neighboring    States    and    in 
the    national    government    had   had    an    opportunitj'    to    malce    it- 
self   felt,    an    influence  which    could  have    reached    Kew    Yorlc, 
even    though    it    did    not    effect,    as    it    manifestly    did    not,    the 

constitutions    of    South    Carolina    and   Georgia   made    in    1777 

19 
and    1778    respectively.  It    is    also    to    be    noted   that   the 

exigencies   of   the   military    situation    of   the    State,    the    con- 
servative   nature    of    its    population,    and   the    fact     that    the 
individuals   most     influential    in   the    construction    of    the    con- 
stitution.   Jay,    Livingston    and    Gouverneur   Morris   v/ere,    and 
remained,    leading   conservatives.      These    factors    all    con- 
tribute   to    establish    a    feasible    presumption    that   the    cause 

of    executive    strength  would    fare    better    here    than    in  the 

20 

ot  he  rnew    States. 

An   analysis    of    the '  execut  ive   provisions    of    the    consti- 
tution   confirms    this    presumption.      Perhaps    the    most    dis- 
tinctive   feature    in  this    respect     is    the    fact    that    the    ex- 
ecutive   department    was   made    to    consist    of    a    governor    in 
whom    was    vested    "the    supreme    executive    power    and    authority 


to    Jay,    ITov  ,    24,    1776,    Jay,    Correspondence    and   Public 
Papers,    vol.    i,    p.    93|    Jay    to    Livingston,    T'arch   22,    1777, 
Jay,    Correspondenoe,  .vol,    1,    p.    122.      In    the    former    Rutledge 
wrote:    "Vest   the    executive    powers    of   government     in   an    individ- 
ual   that   they    may  have    vigour,    and    let    them   be   a  s    simple    as 
is   consistent    with   the    great    outline    of    freedom."      He   was 
v/rit  ing    from   Philadelphia,    it    should    be    noted, 

2°    The    most    important    account    of    the    fronation   of    the    con- 
stitution   is    contained    in    C,    Z.    Lincoln,  ■  Const  it  ut  ional 
History    of    New  York,    vol.    1,    chap.    ii.       It    is    generally    agreed 
that    Jay   was    the  most    influential    individual    in  determining 
the    final    form   of    the    constitution. 
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21 

of   the    State."  There    was    no    privy    council    of    the    kind 

set    up    elsev/here    in  America,    the    sole   remnants    of    the    idea 

22 
\jeing    found    in    the    senatorial    council    of    appointment         and 


It    will    be   admitteu    that    the    joining   of    a    senator  iL^l 
council    in  the    one    case,    and    of    a   certain   number    of    pltlii^tis. 
in  the    other,    savors    of   that    jealousy   of   the    executive    al- 
ready   observed.      But     it    is    easy    to    overemphasize    this    as- 
pect   of  the    matter.      7/ith   the    exception    of    the   Maryland 
gov'-rnor,    the    tool    of   the   le£;islature   and    the    executive 
council,    and    of    the    Pennsylvania    council,    which   had   proved 
so    feeble,    the    power    of    appointment    was    uniformly    in    the 
possession   of   the    legislature   or    the   people.      Ilowhere,    ex- 
cept _  in    the    temporary    South    Carolina   government    of    1776^was 
the  veto    power    admitted,      "or    is    evidence    laclcing,    indeed, 
that    the    admixture    of    the    judges    sprang    from   a    different 

source    than   executive    jealousy,    namely,    a   proposal    to    allow 

24 
judges    a    seat    in   the    Senate.        At    any  rate,    there    was    a   very 

great    difference      betv/een    the    privy    council    idea   and   the     in- 
dividual   eiecutive   possessing   the  whole    executive   power,    sub- 
ject   to    the    participation    of    other    members   of    the    government 

^^    IT.    Y.    constitution,    art.    17. 
^^    Ibid.,    art.    23. 

23  Ibid.,    art.    3. 

24  Lincoln,    Constitutional   History,    vol.    1,    p.    537.      TTar- 
ginal    note    to    draft    constitution,    providing   "that    the    judges 
of   the    supreme    court    and    chancellor    of   this    State    sit    in    the 
senate    to   advise    and   deliberate,    but    not    to    vote   on   any 
question,"      R.    R.    Livingston  was   the    author    of    the    article 

in    its   final   form,    and    also    the   first    chancellor.      See    Lincoln, 
Constitutional    History,    vol.    1,    pp.    554-555,    for    account    of 
adoption   of   this    provision. 
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in  tte    exercise    of    two     fimctions    only.       For    the    first     time 
we    have    a    real    example    of    the    single    executive    head. 

Kor    was   the     step    ta'Ken  w  ithout    a   purpose.      The    first 

deaft    of    the    cons  t  i  tut  i  o  n  pr  ovidod    for    an    executive    entirely 

25 
of    the    same    kind    as    those    of    the  other    States.  But    the 

conservatives    delayed    completion    of    the    document    and   muster- 
ed   strengt?!    enough    eliFinale   the    privy    council    entii'ely, 

v;hile,    at     the     same    time,    making    important    a'-;ditions    to    the 

26 

governor's    powers. 

These  pov/ers  vie  re  far  more  corripletely  defined  and  more 
extensive  than  those  in  any  other  constitution  save  that  of 
Pennsylvania  from  which  many  of  them  were  taken.  The  rele- 
vant   portions    oi    the   constitution   were    as    followsj 

Art.   XVIII....    The   governor ..  .shal 1    hy    virtue    of    his 
office,    be    general   and   commander    in  chief    of  all   the   militia, 
and    admiral    of   the   navy    of    this    state;... he   shall   have    power 
to    convene    the   assembly    and    senate    on   extraordinary    occasions; 
to    prorogue    them    from   time    to    time,    provided    such   prorogations 
shall   not    exceed    sixty    days    in    the    space    of    any    one   year;    and, 
at    his    discretion,    to    grant    reprieves    and   pardons    to    persons 
convicted   of   crimes,    other    than    treason   and   murder,    in  which 
he  may   suspend    the    execution   of  the    sentence,    until    it    shall 
be   reptorted    to    the   legislature    at    their    subsequent    meeting: 
and   they    shall    either    pardon  or    direct    the    execution    of    the 
criminal,    or    grant    a   further    reprieve. 

Art.    XIX....    It    shall    be    the    duty    of    the    governor    to 
inform    the    legislature    at    every    session    of  the    condition    of 
the    state    so    far    as   may    concern   his    department;    to    recommend 
such    matters    to    their   consideration    as    shall    appear    to    him    to 
concern    its   good    government,   welfare,    and   prosperity;    to    cor- 
respond   with    the   Oontirjental    Congress   and   other    States;    to 
transact    all    necessary    business   with    tlie    officers    of    gov- 
ernment,   civil   and    military;    to    talce    care    that    the     laws    are 

^    For    texts    of   the   different    drafts,    see    Lincoln,    vol.    1, 
0.^501    ff, 

^°   Exigencies    of    space    force    omission   of   proof    of    this 
statement,    but     it     ceens    the    explanation   of    the    delay    in    com- 
pleting   the  work   of    drafting,      A    draft    was    completed  as 
early   as    October,    1776    (McKesson   to    Clinton,    Oct.    18,    1776^ 
Clinton    Papers,    vol.    1.    p.    297.       See    Sparks,    Life    of    Gou- 
verneur   Morris,    vol.    1,    p. 120,    for    ether     explanations). 


33 


executed   to    the    best    of    his    ability;    and    to    expedite   all 
cuch   measures    as  may    be    resolved   upon    by    the    lerislature. 

To    those,    of   course,    are    to    be    adde-^    the    iraxortant 
powers    of    qualified    appointment    and    qualified   veto.       It    is 
to   be    observed   also    that   there    is    no    question    of    the       in- 
terposition   of    the    law    of    the    land    to    regulate    these  powers. 
They   are    the    governor's,    by    direct    grant    U)    the    people,    and 
his   alone. 

Another    distinguishing    characteristic,    perhaps    the 
most    important    of    all,    is    the    fact    that    the    governor    was    to 
be    chosen    by    a    constitutionally    defined    electorate,    not    by 
the    legislature.      He   was    also    to    have    a    three    year    term, 
and   there    were    to    be    no    limitations    on   his    reeligibility    to 
office.       In   short,    all    the    isolated    principles    of    executive 
strength    in    other    constitutions   were    here    brou^^t    into    a 
new   T.'hole.      Alone    they    were    of    slight    importance;    gathered 
together    they    gain    nev;    meaning.      And,     in  addition,    we   have 
new   elements    of    strength   utilized   for    the    first    time   on 
the    American  continent. 

The    proof    of    the    pudding    is    the    eating,    and    the    Kew 
York  constitution    stands    the    test.       For    the   first     eighteen 
years   of    its    e:i:istence    the    chief   magistracy  was    in   the 

OVvi. 

hands   of    •    o  ingle    man,    George    Clinton.      Prom  the    standpoint 


of    executive    vigor,     it    could   not    have    been   in   better 
for    he    was,    as    Governor    I.Torris    characterized   him,    a   man 
"who    had    an    aversion  to    councils,    because    to    use    his    ov;n 
v/ords,    the    duty    of    looking   out    for    danger    makes    men    cov/ards." 

2"^    J.    L.    Jenkins,    Lives    of    the   Governors    of    the    St 
ITew    York,    p.    70. 
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The    spi'fit    of    his    lone  administration    found   accurate 
expression    in   his   first    gubernatorial    message    to    the    lecis- 
1  at ive   houses: 

The    late   comvention,    having    in  their   plan    of    tjovern- 
ment,    manifested    the   most    scrupulous    attention   to    the    free- 
(ftom  and  happiness    of   the   people,   and   "by   narking    the    line 
between   the   Executive,    Legislative    and   Judicial   powers,    wise- 
ly  provided    for   the    security    of    each,    it    hecomes    our    duty    to 
second    their    endeavors;    and    as    our    conduct    will    in   some 
measure    he   a    rule    for    those   v/ho    are   hereafter    entrusted   with 
the    administration    of    government,    let    us    remain  within   the 
several   departments    in  which   the    constitution  has    placed   us, 
and    thereby    preserve    the    same    inviolate,    and   repay    the    trust 
reposed    in   us    by   our  constituents,    when   they    made    us    the 
guardians    of   their   rights. 

I   do    not    urge    this,    gentlemen,    because    I    conceive   the 
caution   necessary    to    you;    but    to    shew  you  the    important 
light    in  which    I   see   this    object,   and    to    convince   you    (how- 
ever  uneci.ual    I    nay    find    myself   for    the    task)    th^t    it    shall 
always    be    my    strenuous    endeavor,    on  the    one    hand,    to    retain 
and   exercise    for    the   advantage    of    the    people,    the   po^7ers 
with  which   they    have    invested   me;    on  the  other,    carefully 
to    avoid   the    invasionsof    the    rights   which    the    constitution 
has    placed    in    other    persons."    ^° 

A    study    of    the    Clinton    Papers,    the    gubernatorial    mes- 

29 

sages    to    the    legislature         and    the    records    of    the    council 

of    revision        reveals    that    Clinton   kept    his    word.       From    the 
time    v/hen   he    exercised    his    independent    control    over     the 
militia    to  rush    reinforcements   to    relieve    the    critical    mil- 
itary   situation   that    existed   when   he    was    sv/orn    into     office 
(July    30,    1777),"      until    he    surrendered   the    reins    of    office, 
his    administration    was   characterized   by    a   vigorous    use    of 
the    powers   with    which   the    constitution    invested    him.      He 

2^    Clinton    Par^rs,    vol.    ii,    p.    297. 

29    otate    of   ITew   York,    Messages    of  .the    Gover  nors  ( C .    Z. 
Lincoln,    ed.) 

20  A.    R.    Street,    Council    of   Revision   of    the    State   of 
ITev/    York. 

21  Clinton  Papers,    vol.    ii,    p.    122    ff. 
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constantly    suggested   natters    for    leGis^atlve    action,    and   gen- 
erally  laws   were   passed    in   accordance  with    his    suggestions."^ 
When    the    evacuation    of    ITew   York   left    the    southern   part    of 
the    State   without    go  verucient ,    his    actions    in   the    direction 
of   restoring    and   maintaining   law   and   order  were    of    such    a 

kind    that    even  Alexander   Hamilton,    in    a    caustic    campaign  at- 

23 
tack,    found    in    them    little    to    criticise.''        A    legislature 

that    threatened    to    surrender    what    he  regarded    as    ITew   York's 

just    claims    in  the  Vermont    region  was   threatened   with   pro- 


City    were    put    dov/n   by    the   militia,    and    remnants    of    Shay's 

35 
insurrectionists   who    fled   to    Hew   York    were    routed    out. 

And,    what     v/as   more    important    still,    as    a    member     of    the    council 
of   revision    Clinton    joined    in    vetoing   no    fewer  than    fifty- 
eight    legislative    enactments    in    the    ten    years    prior    to    the 
convening    of   the    federal    Convention   alone. 

While    thus    abating    no    v/h  it    the    ideals   of    executive    pov/er 
which  he    had   enunciated    in   his    first    message,    Clinton  was 
fible    at   the    same    time    to    rise   to    the    position    of    ddiminatlng 
the    political    life       of    thar  whole    State,    and    this    desi  ite    the 
fact    that    he    lacked    the    support    of    some    of    the    most    influen- 
tial   leaders    of   the    otste,     such    as    Schuyler,    Hamilton,    Liv- 

37 
ingston.    Jay    and  T.'orris.  The    vigor,    as  well   as    the    lack 

See    Lincoln,    TTessages,    passim,    and   especially  the    foot- 
notes   indicating  v/hen    the    recommended    measures    were    adopted. 
^•^   Hamilton,   ^orks,     (Lodge    ed,),    vol.    1,    pp.    512-513. 
34   Benson  to    Jay,    ITov.    7,    1781,    Jay,    Correspondence,    vol.    ii, 
p.    151, 

•^    Jenkins,    Li-ves    of  the   Governors,    pp.    71-72;    Minot,    History 
of    the    Insurre nt ions    in   Massachusetts,    pp.    155-156, 

25    Figures   compiled    from   Street,    Council    of    Revision. 

"^^    See   Haailton,    V/orks    (Lodge    ed.),    vol.    i,    pp.    521-522,    524. 


of    success    of    the    campaigns    of    1709    and    1792    testify    to     the 
in-.portanoe    that    the    office    had   attained    in    the    constitutional 
system    and    political    life    of    the    otate.       One    need    only    read 
the    campaign   documents    prepared    against    Clinton    by   Hamilton 
in    1739    to    see    the    evident    importance    that    the    author    of    their, 
attached   to    the    office         as    one    needs    only    follov/    the    course 
of    the    anti-impost,    anti-national    party    in   JTew   York  prior    to 

1787    to    understand    that     it    was    Slinton  who    was    its    head   and 

3  9 
front.         "It    is    seriously    to    he    deplored,"    Hamilton  v;rote, 

''that    dissension   reigns    in    the    most     important    departments    of 

the    State,    and    as    dissensions    among    brethren,    so    destructive 

to    the    happiness    of   families,    are    often    appeased   by    parental 

influence,    so    there    is   good    reai,on    to    flatter    ourselves    that 

a    Chief    Magistrate,    sincerely    desirous    of    re-establishing 

concord,    may  -.vithout    much    difficulty    effect    it,    especially 

if   he    should    ov/e   his    exi-ltation    to    the    votes    of    both    con- 

tending  parties."    °      One    doubts    whether    the    parental    could, 

or  would,    have    been    used    in  any   other    Commonwealth    on   the 

Cont  inent • 

In    ffict  ,    by    1789   Hamilton  was    rea:;y    to    charge    that   the 

governor    had,    through   the    control    that    he    exercised   over     f>:  e 

council    of    appointment,    built    up   a    party   machine    that    enabled 

him    to    retain    hie    holl    :.i\    the    office    and    at    the    s.ime    time 

38 

Ibid.,    pp.    514rf.,    Dl'3    ff. 

"Le    Gouverneur    de   Ilev/  York   est    l*ennemi    le    plus   dangereux 
de    la    puissance    du    Congr^s"    (Otto    to    Montnorin,    July    25,    1787, 
Parrand,    Records,    vol.    iii,    p.    61). 
^°   Hamilton,    V/orkd    (Lodge    ed.),    vol.    i.    p.    514. 
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control,    in    farge    measure,    the    legislative   br  anch .      T'odern 
researches   have    disproved  this    charge    to    a   considerable    de- 
cree,        and  douhtless   Hamilton's   accounts   were    exaggerated 
for   party   purposes,    but    one    can    not    fail    to     see    the    signifi- 
cance   of    the    fact    that    the    charges    could   be    made    with   at 

r 

least    a    show    of    reasonableness,    nol?    to    believe    that,    in   a 

day    when    clamor    x^'or    public    office   was    the    enual    of   any   that 

has   since    been    known,    the    control    of    the   patronage    could    have 

failed    to    be    of    tremendous    influence.       It    was    tc     experience, 

at    any   rate,    that    Hamilton   appealed   when    he   wrote: 

"'"i-'her   an    improper   or    excessive    influence   has    in   fact 
l-  id   from   the    use    of   that    engine    [the   council    of 

ai  t]»    those   Who    have    been    attentive   to    the   progress 

of    X'^^J---    affairs   must    decide   for    themselves.      Appearances 
must    be    carefully   consulted,    and    if    there    are    instances    in 
which  members    of   the   Legislature   have    been    seen   to    change 
one   party    or    system    disagreeable    to    the    Governor,    for    another 
system   agreeable    to    him,    and    if    that    change    of    conduct,    has 
been  observed  to   be    speedily  followed    by    the    reception   of 
lucrative    appointment    the    conclusion  from   such    a    fact    would 
be    irresistible. ••'^2 

6j 

As    efTective   weapon    in  maintaining   the     independence    of 
the   executive    as    th.e   patronage    was    the   veto    pov/er,    a    pov;er 
which    the    council    exercised    in    full    accord  with    the    spirit 
if    the    constitution.      The   constitutional    reason  assigned 

^1    J.    v.,    Gitterman,    "New    York    Council    of   Appointment,"    in 
Pol.    Sci.    "uart.,    vol,    vii,    p.    94.      The   author's    general 
conclusdons    are    that    the    governor's    appointments   were    mainly 
non-partisan,    but    that    his    control    of    patronage    was    polit- 
ically   valuable.      See    also    H.    L.   Mcflain,    "De'^itt    Clinton 
and    the   Origin    of    the    Spoils    System    in   Hew   York,"    in    Columbia 
Studies    in  History,    Economics    and    Political    Science,    vol. 
xzviii.    No.    1. 

^^   Hamilton,   V/orks    {Lodge    ed.),    vol.    i,    p.    50,7.      Clinton    suc- 
cessfully  maintained   the    disputed    right    to    prior    nomination, 
and    so   controlled    appointments.      For    the  right    of    prior   nom- 
ination,   see    Lincoln,    "eaeages,    vol.    ii,    p.    473.      For    Clinton's 
control,    see   Hamilton,    V/orks,    vol.    i,    pp.    525-rj27, 
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for    its    creation   was  be  cause    "laws    inconsistent   with    the 

spirit    of    this   constitution   or   with   the    public    good,    may   be 

43 
hastily    or    inadvisedly   passed."  With   this    constitutional 

justification,    the    council    proceeded    to    object    to     laws    on 

either    f;round   with    complet.e   freedom.      By    far    the    larger 

portion    of    these    objections    were,    however,    basod    on   go:-.g!'- 

tutional    reaso.iS.      The    result    was    that    in   "ew    York    alone, 

/> 

prior    to    1787,    there   was    built    up    a    body    of    constitutional 

interpretation,    in  v/hich,     indeed,    may   be   found    some    of    the 

44 
r.:ost    important    of  American   constitutional    principles. 

'^Y.e    importance    of    this    can   be    hardly    overrated.      For 
the     first    time   we   have    in  practice    a    legislature    actually 
limited   by    the    constitution.      Constitutional    limitations    be- 
come   something  more  than   pious  wishes,   and   constitutional 
provisions    for    separation   of   powers   pass    from  the    realm   of 
governmental   theory    into    positive    law.      The    executive    and 
judiciary    gained    in   proportion  as   the    legislature    lost.    The 
interests    of    both    \;er  e    enlisted    in   keeping   the    legislature 
in   boundEf,    and   there    is    no    evidence    of    frintion. 

43    ijev/    York    constitution,    art.    iii. 

^^   See,    for    example,    Street,    Council    of   Revision,    p.    214   f f . 
In  this  message    the    i:;ouncil    vetoed   a    tax   bill,    among    other 
reasons    "because    an    equal   right    to    life,    liberty   and  property 
is    a   fundamental    principle    in    all    free    societies    and    States 
and    is    intended    to    be    secured    to    the    people    of    this    State    by 
the    Constitution  thereof;    and,    therefore,    no    member   of    this 
otate    can   constitutionally    or    justly   be   constrai  n«=;  J    to    con- 
triTbute   more    t  o    the    supj.ort    thereo-f  than    in    like    proportion 
with    the   other    citizens,    according    to    their    respective    es- 
tates and    abllit  ies.This    example,    foreshadowing    as    it    does 
the    Supreme    Court's    doctrine    of    the    substantive     CTncept    pf 
'due   process    of    law',    is    an   excellent     illustration   of    the 
nature    of   the    council    of  revision's  work.      The    principle    nf 
judicial  control    evid-ntly   was    here    hijiTily  developed. 
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The    pracLical    value    of    Vnc    veto    o'btained   one     st.ri'kiine 
illustration.      One    oonplaint    of    the    Penns^/lvania    executive 
council   had   been,    so    we    have    seen,    that   the    legislature 
created    special    bodies    to    v.hic.li    vv.rious    functions      of   the 
council    wer-i    assigned,    and  which    were    independent    of    it. 
?his   was    carried    out    in   ITew   York    on   e    latrge    scale    immediate- 
ly   after    the    inauguration    of    the    nev/    government.       The    ro~ 
cently    convened    lebislature    resolved    itself    into    a    conven- 
tion   and    created  a   council    of    safety,    of   v^hich    the    governor 
was    only    a   member   with    a    casting    vote.       In   this    council    it 
vested    practically   unlimited    and    uncontr411ed   power,    and 
irned. 

The    nev/  government,    in   an    alir.ost    unorganized    condition, 
v/as    unable    to    prevent    this   highly    unconstitutional    procedure. 
As    soon  as   possible,    however,    the    governor    reconvened    the 

legislature,    though    not  without    objections    from   at     least    one 

46 
member    of    the    council,         and    re"'  ■■--'.    '"■'■    --■    >i  t    ^nstitu- 

tional   processes. 

The    council    of   revision    made    vigorous    attempts    to    pre- 
sent    the    re  CO snit ion  of    the    le^al    validity    of    any    ace' 
this    irregular    body,    but    the    legislature    overruled   them. 
The    da;     of    the    exectitive    v^as    yet    to    come.       In    1780,    a    second 
attempt   was   made    to    create    a   council  v/i  th   both   legislative 
and    executive    powers.         The   council   promptly    vetoed    the    meas- 
ure,   and  this    time   were    upheld. 
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Lincoln,  !!ebsages,  vol.  ii,  pp.  15-17. 

^^    John  !,!orin  Scott  to  Clinton,  TTov.  £1,  1777,  Olinton 


Papers,  vol.  ii,  p 


The    aons  Li  1.  ^>.x  ,. .icvl    i.-„..,ii^    ^r.o:gj>©d    for  ■    v/ore 

or    l\e   utmost    si enif icance .      They   were: 

Because    to    talce    the    sevex'al   measures    in  the    bill    di- 
iH-Lt_-j.    to    he    taken,    the    person   administering    the    dovernment, 
with    the    Council   therein   provided,    must    exercise    the    pov/er 
of    le  rislat  ion;    which,    hy    the    Constitution,    is    vested    in 
the    Senate    and  Assembly,    and    cannot    by    them    be    delegated    to 
others.      2nd,    Because    the    person     administering   the    govern- 
ment   is   by   the    bill    subjected    in  the    exercise    of    his    office, 
to    the    control    of    a   Council,   when    by    the    Constitution,     it 
is  expressly    ordained,    determined,    and    declared,    that    the 
supreme    executive    pov/er    and    author  it;.-    of    this    State    shall 
be    vested    in   a    Governor 
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Constitutional    ti'overnraent    in  ITev/   York   and    constitutional 

government    elsewhere    meant    quite   different    things.       In    the 

lvp 

other    States   we    find     legislative    supremacy,    execute    sub- 
ordination,   a   non-controlling  constitution.      V/hatever     the 
theory,    there    was    legislative    omnipotence    of    exactly    the 
type    found    today    in    continental    countries    possessing  writ- 
ten  constitutions.      The    legislature    v;as    sovereign.       In   ITev; 
York  the    ccuncil    of   revision   made    the    constitution,     in    real- 
ity   as    i:i    t'.irory,    a   controlling    instrument,    the    people's 
chartv-  :rnirient.      Executive    independence    and    executive 

eciuality  with    the    legislature   became    a   fact.      The    one    man 

47 

Lincoln,    Messages,    vol.    ii,    p.    113.      The     italics    are    in 

the    original.      Considerable     light    is   thrown    on  the    operation 
of    the    veto    by  the    following  excerpt    from  a    letter    to    Clinton 
from  a    member   of   the    legislature:      "I    esteem    oiir    form    of 
government    better    than    any    I    have   yet    been   acquainted  v/itli. 
And    I   think   the    Council    of  Revision   a   good    check   at    sometimes 
on   the    precipitate    Act    of    Both    Houses.      I'll    instance    that 
of    the    Confiscation   Bill.      And    I   was    straniouslylfor    selling, 
but    when   you  gave    jOur    reason    for    the   contrary,    you    fully 
convinc't    me    I  was   wrong,    and    from  that    time     I    made    use    of 
your    objections   for    suspending    the    sale    of   the    Principal 
Estates   which  had   the   desired    ?f^ect;    and    I    strove   to    con- 
vince   the    People    as   much    as  possible   your    views   were    for 
tlieir    good."      '.Vills    to    Clinton,    Dec.    7,    17B1,    riiv.tr-,,    Xft-n^-r?, 
vol.    vii,    p,    560. 
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ii^r5~'^tat  as    v/o    finil     1 2  ji fll.i. t  i¥c — oupr  onifioy-, — oxacu^od    oulsogd- 
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who    possessed    the    executive    powers    vested    in   hir;    by    the     con- 
stitution   exercised    them    in   accordance  v/ith   his    ov/n    judg- 
ment.     Since-    he    gave    satisfaction   to   the   people,    he    v/as    re- 
turned   to    office.      7;ith   the    power   of   popular    approval    and   the 
patronage    at    his    disposal,    he    was    able    to    become    the    dominant 
political    force    in    political    life,    until    by    the    period  of 
the    making  of    the    Federal    Constitution   possession   of   the    gov- 
ernor's   chair   and   control    of    Stc.te   policy   had    become    synony- 
mous.      In    short,    here  was    a    strictly    indigenous    and   entirely    dis- 
tinctive   constitutional    system,    tnd,    of    course,    executive    depart- 
ment,   for     the    consideration   of    the    Philadelphia    delegates. 

It   was    an  easier    t-    '-    "         this    concept    of    executive    power 
to    take  root    in  conser-/  ..    York   than    in    two     such    typical 

ITew    England    commonwealths    as    Massachusetts    and   Hew   Hampshire, 
especially    since    in    both    the    completed    constitutions   were    sub- 
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mitted  for    popular    ratification.      It     1..    the    more    significant, 
consequently,    to    observe   that     even  there   a   distinctive    trend 
towards    executive   sstrength   is    ohservable . 

At    the    outset    of    the   Revolution,    Massachusetts    had   been 
contented    to    revert    to    the    governmental   forms    provided    by 
its     suspended    charter.       Since  there   was   no    longer    a    royal 
governor,    executive    power  was   placed    in   the    hands   of   a    coun- 
cil    of   twenty-eight.* 

The    b  .        "    this    body  was    but     slight.      A    contempo- 

rary   observer    uescribed    the   situation    as    follows:    "There    is 
great    ezpectation    of  a    new   form    of    government     in    our    state. 
I   hope    it  will    be    a   good    one,    and    an   executive    power  will 
be    lodged   somewhere;    at    present,     if  there     is    any,    you  would 
be    puzzled   to    find    it:    hence    the    chariot    wheels    drive    so 
slowly."    ^^ 

These    expectations   v/ere,    however,    grievously   disappoint- 
edo      The    concept    of    a    strong    executive  was    evidently    no    fa- 
vorite   of    thofae    responsible    for   the    document    submitted    by 
the    Convention    in    1778    for    popular    r at i f i cat io n,^°      Election 
was    to    be   by    the    voters,         but    with  this    exception,    all    of 
the    familiar    evidences   of    jealousy   of    the    execitive    are    pres- 
ent.     The   governor    was    to    hold    office    for    only   a    single    year. 
He    v/as    to    be    controlled    in   the    exercise    of    his    functions    by    t 
the    upper    chamber    or    the    legislature    as    a  v/hole.      He   was. 


to    Commonwealth    Government,    pp.    176-178. 

•±9    Samuel    Otis   to    Gerry,    Kov,    22,    1777,    in    J.    T.    Austin, 
Life    of  Slbridge   Gerry,    vol.    1,    p.    265. 

50  jhe    text    of    this    constitution    is    given    in    Bradford, 
History    of    ?!a  ssachusett  s,    vol.    ii,    p.    349    ff, 

51  TTassachuaetts    constitution    (1778),    art.    v. 


for    eza-n-FlSf    to    exercise    the    military    power    "accoruing    to 

52 
the    lav/s    ...    or   the    resolves    of  the   General    Court," 

while    the   advice   of    the    Senate   was    required    to    call    extra 

sessions,    declare    erabar£;os,    or    make    such    appointments    as 

5  3 
v/ere   placed    in  executive    hands.  When    the    advice    of   the 

54 
ienate   was    recxuired,    the    governor    had   only    a   single    vote. 

The    pardon  power  was  vested    in   the    governor,    the    lieuten- 
ant-governor   and  the    speaker.      ^      There    was    no    X)''^C'''^i  si  O" 
for   a    veto    power,    or    any   other    organic    control    of   the    les- 
islat  ure  . 

But    this    CO  iisti  tution    failed   of    ratification,    and    in 
the  process    of    rejection    the    various    tov/ns    drafted    addresses 
in  v/hich    were    stated    the    objections   which    led    to    their    action 
and   also    constructive    r  e  coramendat  i  ons    of   principles  r/h  ich 
:  h  ey    desired    to    see    carihodied    in  a    nev/    instrument.  ■    Easily 
the  most     important    of  these   was    the    so-called    'Essex  Result*, 
This    document,    from  the  pen   of    a    future    State    chief    justice, 
may    he    fairly    considered    so    r  r  rrAf.ent  at  i  ve    of   coji  s  ervat  ive 
?.!as  sachuset  ts    opinion. 

Its    criticisms    of    the    proposed    executive    department 

57 

are    illuminating.  It   was   objected   that    the    governor    ought 
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not{o\t/be    a  member    of    the    Senate     (he    was    its    president); 

.  r.,-:-!-  '  -'   I  :.'  1  ^  "  1  .-^/it  i'r  n -;   o '^  h  n  (=  d  r  T  \  :■.  P.     ■,7r.  r^   t  n  0 


-'''i    Art.  XV ii, 

53  Arts,  xvii  and  xxi. 

54  Art.  xxii. 

55  Art.  xxiii, 

56  The    text    of  the   Essex   Result    may    be    found    in  T.    Parsons, 
Memoir    of    Theophilus    Parsons,    appendix    1,    p.    359    ff. 

5'    Eleven   of    ei<.:hteen    specific    objections    concerned  the 
e >:<•-,■  ,, '-.  ivr.  . 
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low;    that    the    executive    pov/ers    were    too    small;    that    t>ie 
■^enrte's   control    over   the    executive   was    improper   -    in    the 
words    of    the   Result,    "the    supreme   executive    office    is   not 
vestel  with    sufficient    authority    .     .    •    and    an    indopendence 
■between    the    executive    and    legislative   aijfhority    Is    not    pre- 
served";   that    the    method    of    malcing  appointments  was    ex- 

ceptionahle;    and    thafthe   pardon    pov/er   was    improperly    di- 

58 

vided  . 

The    positive    recommendations    of    the    Result    ware    mod- 
er   J  2,    hut    significant.      The    participation    of    the     3enate 
as    such    in   the   business    of  the    executive    department    should 
be    eliminated,    but    in   its    place  an    advisory    privy    coiBncil 
shoixld    be    installed.      The    governor    should    possess   the    pov^er 
to  appoint    and  remove    all   militia   officers.      Subject   to     the 
advice    of    his    council,    he    should    have    complete    control    of 
calling    the   armed    forces    into    service    and    of  re£ulating 

them.      The    appointing    power    of    the    governor    should    be    ex- 

59 
tended   to    include    judges  and    the    attorney-general.  And, 

most    important    of   all,    the   veto    pov/er    should    be    given  him. 

The    arguments    in   behalf    of    these    changes   will    illus- 
trate   the    influence    of   the    experience    of    those    States    which 
enjoyed    the   doubtful    blessing    of      uncontrolled   popular 

assemblies.       Pull    quotations    are    justified.      Cor.? '"-     '^^ 

veto    pov/or  ,    tYii^-    arrued    rs   follows: 

ir  2,T  -^UHS  ,      pp.      u-'V  —  x/ol, 

59    The    general  principles    governing   executive    power    may 
be   found    in   Parsons,    pp.    379-382. 


u'e   now  want    only    to    give    the    executive    power    a   check  upon 
the    legislative,    to    prevent    the    latter    from  encroaching    on   the 
former    and    strippin{r    it    of    all    it's   rights.      The    legislative 
in    all    states   hath   attempted    it   v/h  ere    this   checTcwas  v/ant  ing, 
and    have    prevailed,    and   the    freedom    of    the   state    was   thereby 
destroyed.      This    attempt    has    resulted    from    that    lust    of   dom- 
ination, which    in    some   degree    influences   all   men,    and   all 
bodies    of  men.      The    Governor   therefore  v/i  th    the    consent    of 
the    privy    council,    may    negative   any    law,    proposed    to    he    en- 
acted  by    the    legislative  body.      The    advantages   which    will   at- 
tend   the  due    use  of    this    negative    are,    that   thereby  the    ex- 
ecutive   power   will    be   preserved    entire    wmm    the    encroachments 
of   the    legislative  will   be  repelled,   au^   the    powers    of    both 
properly    balanced.      All    the    business    of    the    legislative    body 
will    be    brought    to    one   point,    and    subject    to    an     impartial 
consideration  on   a   regular    consistent    plan.      As    the    Governor 
will   have    it    in  his    charge    to    state    the    situation    of  the    gov- 
erument    to   the    legislative   body   at    the    opening    of    every    ses- 
sion,   as    far  as   his    inf  ormat  ion  wi  1 1   oualify  him    therefor,    he 
v/ill    now    know  officially    all    that    has    been    done,    with    what    de- 
sign the    lawawere   enacted,    how    far     they   have    answered  the 
purposed    end,    and   v/hat    still  remains    to    compleat    the     inten- 
tion  of    the    legislative    body.      The    reasons   why  he   will    not 
make    an   improper    use    of    his   negative    are    •«•    his    annual 
election  ««•    the    annual    election   of    the    privy    council,    by    and 
out    of  the    legislative    body—.    His   political    character   and 
honor   are   at    stake—  .    If    he    makes    a  proper    use   of   his    nega- 
tive   by   preserving    the   exfcutive    powers   entire,    by   pointing 
out    any   mistake    in  the    laws   v/hich    may    escape    any   body    of  men 
through    inattention,    he  will  have   the    smiles    of    the   people. 
If   on  the    contrary,    he   makes    an    improper   use    of    his    negative, 
and  wantonly   opposes    a   law    that     is   for   the   public    good,    his 
reputation,    and    that     of    his   privy    council   are    forfeited,    and 
they   are   disgracefully    tumbled    from    their    seats.      This    Gov- 
ernor   is   not     appointed    by    a   King,    or    his  ministry,    nor    does 
he   receive    instructions    from  a    party    of    men,   who   are    pursuing 
an    interest    diametrically    opposite   to    the  good    of    the    state; 
and  he   knows    he   must    soon  return   and    sink   to    a    level  with   the 
rest    of   the    community.      The    danger    is   he  will    be  too    cautious 
of  using  his    negative    in   the    interest    of    the    state.      His    fear 
of    offending    may   prompt    him,    i  "    he    l^s    a    timid    man,    to    yield    up 
some    parts   of    his  executive    powers.**    60 

The    arguments    for    gubernatorial   control    of    the    militia 

and    exercise   of   the  power    of   appointment    are   equally    illum- 

inat  ing: 

°o    Parsons,    p.    397. 
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Was   one   to    propose   a   body   of    militia,    ovor  which    tv/o 
Generals,    with    efiual   authority,    should    have    command,    he 
would    be    laughed    at.       3hould*   one   pretend,    that    the    General 
should    have   no  oontroul  over   his    subordinate    of  f  ioer  p  ,ei  ther 
to   remove    tham    or   to    supply   their    posts,    he   v/o  uld    he    pitied 
for   his    ignorance   of    the    subject   he   was  discussing.      It    is 
obviously    necessary,    that    the   man   who    calls   the    militia   to 
action,    and   assumes    the  military    controtil    of   them    in   the 
field,    should    precisely   know   the    number    of   his    men.,    their 
eqiupments    and   residence,   and    the    talents    and    tempers  of   the 
several   ranks    of    officers,    and   their    respective    departments 
in  the    State,    that    he    may   wisely    determine    to    whom   the    neces- 
sary   orders    are    to    be    issued.      Regular    and   particular    re- 
turns   of    these  requisites    should    be    frequently  made.      Let 
it    be    inquired,    are   these    returns   to    be    made  j^nly    to    the 
legislative   body,    or    a  branch    of    it,   which    necessarily   moves 
slow?R>.-^- Is    the    General   to    go   to    them    for    information?    in- 
treat    them    to   remove    an    improper    officer,   and    give    him 
another   they    shall    chuse?    and    in    fine    is    he    to    supplicate 
his    orders    from  them,    and    constantl7  walk  where   their    lead- 
ing-strings   shall   direct    his    steps?      If   so,   v/here    are    the- 
power   and   force    of    the   fliilit  ia.,»»where   the   unionjBiBB,where    the 
despatch  and   profound    secrecy?      Or    shall    these    returns    be 
made   to    him?  when    he    may    se"   with    his    ov;n   eyes«.i,be    his    ov/n 
judge    of    the   merit,    or   demerit    of    his    of  f  i  cersj^^discern 
their   various    talents    and   qualifications,   and    employ    them    as 
the    service   and    defence    of   his    country    demand....    It   may    be 
further    observed   here    that     if    the    subordinate    civil    or   mil- 
itary  executive   officers    are   appointed   by  the    legislative 
body   or    a  branch    of    it,    the    former   will   become    dependent 
upon  the    latter,    and    the    necessary    independence    of    either    the 
legislative    or    exe  cut  ive    powers    upon  the    other    is  wanting. 
The    legislative    power    v;ill   have    that   undue    influence    over  the 
executive    which  will   amount    to     a  controul,    for    the    latter 
•vill   be   their    creatures,    andv/ill   fear    their    creators. 61 

Such    is    the    temper    of    mankind,    that    each   man  will    be 
liable   to    introduce    his    ovm  friends    and   connexions    into 
office,    without    regarding    the    public    interest.       If    one    man 
or    a   small    number    appoint,    their    connexions  will    probably    be 
introduced9    If    a   large    number   appoint,    all    their    connexions 
will    receive    the    sr.me    favour.      The    smaller   the   number   appoint- 
ing,   the    more    contracted    their    connexions,    and   for    that 
reason,    there  will   be   a    greater   probability   of    better    officers, 
%s    the    connexions    of    one   man   or    a    very    small    number    can    fill 
but   a    very   few   of   the    offices.      7/hen    a    small    number    of   men 
have    the    appointment,    or   the    management    in    any    particular    de- 
partment,   their    conduct    is    accurately    noticed.      On   any   miscar- 
riage   or    imprudence    the   public  resentment    lies   with   weight. 
All   the    eyes    of   the    people    ar2    converted   to    a   point,    and    produc< 
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Ibid.,    p.    380. 
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that    attention    to    their   censure,   and   the    fear    of   ralshehav- 
lor  wTaich   are    the    greatest    security    the    state    can   have,    of 
the    wisdori    ajid   prudence    of    its     servants.      This    o  hservati  o  ii 
will    st rlKe    us  when  we   recollect    that    many   a   man  will    zeal- 
ously  promote    an   affair    in  a   public    assemlxly,    of    v;hich    he    is 
hut    one    of    a    large    numt  er ,    yet,    at    the    same    time,    he  v/ou  Id 
blush    to     be   thought    the    sole    author    of    it.      For   all   these 
reasons,    the    supreme    executive   power    should    be    rested    in   the 
hands    of    a    small    number,   who    should    have    the    appointment   of 
all    subordinate    executive   officers.    ^2 

The  constitution    finally    adopted    in    1700    embodied    many 
of   the    conservative    ideas   of   the   ITov;  York    constitution    in 
respect    to    eiecutive    strength.      Annual    choice    by   the    voters, 
a   privy   council    "for  advising   the   governor    in  the    executive 
part    of   the    government,"    and  for   "ordering   and    directing    the 
affairs    of   the    corrmonwealth,    according   to    the    laws   of  the 
land,"    °^   the    possession    by    the    governor    of    the    military   pow- 
ers,   subject    to    the    law,         of   the    pardon  power,         a   consid- 
erable  portion  of    the    civil   appointing   power, ^''^   and,    most 

G8 
important   of   all,    the-   q.ualified   veto    power      -   these  were    the 

chief    features   of  the    new    executive.      It    was    evidently   a    com- 
promise  product    of    conservative  v/ishes   and  popular    prejudices. 
The    same    rise    in  prestige    in   the   executive    department    in 
conservative    circles   which    is    apparent    in    TTassaohuset  t  s    is    re- 

vealed   by   c  on  st  it  ut  io  nsl    history    of   New  Hampshire,    and  also 

jin, 

the     same    2?e-rduring  popular    jealousy   of  the  chief   magistrate. 

In    January,    1776,    temporary    governmental    arrangements    -    fl.e  re 


^2    Ibid.,    p,  331. 

■^^    Chap.    II,  sec.    I,    arts.    I,    II,    and    III. 

^4    Chap,    II,  sec.    Ill,    arts.    I    and    IV. 

S5    Chap.    II,  see.    I,    art.    TII. 

oo    Chaqp.    II,  sec.    I,    art,   VIII, 

'^"7    Chap.    II,  sec,    I,    arts,   VIII    and   IX.      But    military    of- 
ficers   were     to  be    fclectod   eithor    by    tlio     triors    or    by    electoral 
colleges    of   officers. 


was   nothine    that    deserves    tlie   name    constitution   «  were   made, 
"  :    ■     'ucluded  no    formal   provision   for   an    executive    depart- 

e 

.   all,    the   omiBsiou   being    supplied   by   an   axtra-oon- 
■  onal    council    of    safety.    °^      As    iu  llassachusett  sv    this 
v/orked  bi-dly  .      The   expense    of    so    large    a  body   and    "the    delay 
necessarily   O'lcasioned   by    the   business    of    the    executive    de- 
partment  being    iatrusted   to   so    great    a    number  of    persons, 
have   been    too    sensibly    felt    to  req,uire  arguments   on   our   part, 
to    comvince   J^ou   that    an  alteration   in   this    respect   will   pro - 
e    interest    of    every    individual    in  the    community,"    de- 
clared  one    of    the  addresses    that   accompanied   a  proposed    con- 


Exactly    the    same   note   was    struck   by    the^addre sses    as    in 
l-he    Essex  Result.      The   i;rowing    importance    of    a   well    construct- 
ed   executive  department    is    eloquently    evidenced,    for    example, 
in    la  3  following    excerpt,    in  which    it    was    declarefl    to     the 
voters: 

This    power    1.     .::  :    .'.ctive    principle    of    all    go  vernmen  1 8: 
it     is   the    soul,    andv/ithout    it    the    body    politic    is    but    a   dead 
corpse.      Its   department     is  to    put    in  execution   all   the    laws 
enacted   by  the    Isbislative    body.       It    ou^jht,    therefore,    to 
have    the    appointment    of   all    the   civil    officers    of  the    State. 
It    is   at    the   head    of   the   militia,   and   therefore    should    have 
equally   the    appointment    of    all    the   military  officers   within 
the    same.      Its   characteristic    requisites   are    secrecy,    vigour, 
and   despatch.      The  fewao    persons,    therefore,    this    supreme 
power    is    trusted  v/ith,    the    greater   probability    there    is   that 
these    requisites    v/ill    be    found.      The    convention,    therefore, 
on    the   maturest    deliberation,    have   thought    it    best    to    lodge 
this   power    in  the  hands    of    one,    whom  they   have    stiled    tlie 
GOVERKOH.      They    have,    indeed,    array»d  him  with    honours,    they 
have    armed  him  v/ith   power,   and    set   him   on  high.      But    still   he 

'^^    Town    Papers,    Documents    and   Tiecords    Relating   to    Towns   in 
ITev/   Hampshire,    vol.    ix,    p.    846.      ?or    text   of  this    document     see 
Documents   and    Tlccords    3;elatini,    to     the    3tate    of    llev/  Hampshire, 
vol,    viii,    r,p,    2-4, 

7o    ^o^vn    Ta].:ei'S,    v^l,    ix,    349. 
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power,    and   the   mirror    of   your 
majesty.      ITvery   possible    provision    is    made   to    t'^ard    against    th« 
abuse    of  this  high  betrustment    and  protect    the    rights   of    the 
people.      He    can    take    no    one    step    of    importance    v/ithout    the 
at'^vice   of   his    privy-counoil ;    and   he    is   elected  annually.    But, 
as  i^     this   was    too    little,    no    one    person    is  capable   of   being 
-ly;ted   oftener   than    three   years    in  seven.      Every   necessary 
and    useful    qualification    is     required    in  him,    in   point    of    age, 
religion,    residency,    and   fortune.       In  addition    to    all  which, 
he    is    liable    for   every   misconduct    to    be    impeached,    tried,    and 
displaced,    by  the   two    legislative    branches;    and    is    amenable 
to    the    laws    besides,    equally  with   the   meanest    subject    pff   the 
3tat  e.      ThTlia   controlled   and   che  ok  ed  a  gai  nst    himself   the    Con- 
vention  thought    it    reasonable    and   necessary,    that    he,    in    turn, 
should  have    the    right   of   objecting   to    and    suspending,    tho' 
not    the   absolute    control    over    the  acts    of   that    body;    v/hict 
they    thought    indispensably   necessary    to    repel   any   encroach- 
ments   on    the    executive    power,    and    preserve    its    independency, 
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Democratic    forces    in   ITew    Hampshire    were     too    strong    to 
permit    either   the   adoption  of    the   veto    clause,    or   even    the 
retention    of    so   hated    a    title    as   that    of   Governor.      For    the 
rest,    ultimately    th e  p rov is  ions    of    the    "assachusett s    con- 
st itut  ion  w  er  e   adopted.      But     in  conservative    circles    new 
language   was    being    held    concerning    the    importance    of   the 
executive,      the    desirability    of    one   man    rule,    and    the    rOle 
of    this    individual    in    state    life, 

The    experiences  v/i  th    the    st^  te    ^o  v  v;!-;'.:  ;eri  t  s    u.i.ir  i  n^-    t'le 
period     following    the    cessation    of   hostilities    served   further 
to    confirm  these    teadencies   tov/ards    e3i:eGul  ive    popularity   and 
distrust    of   the    legislature.      A    review    of    those   practical 
factors    enumerated    in  the  preceding    chapter   as  the    active 
causes    of  the    convening   of    the   Philadelphia    convention   re- 
veals the    state    legislature!  as    the   main    inst  ruraentf  of    evil. 
It    was    these    bodies   which    had  originated   and    multiplied   most 

Ibid.,    vol.    ix,    p.    349. 
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of   the    difficulties  which   the    Conatl  '  i^ti  or»  was    intended   to 
r-ji.'.iuj- .      ?rQ:a  thea  caae   the    paper   i  letter    l&v/s. 

It    7/as   also'  t"'^  Ij  pted    the   retaliatory    go  inner  cial    re- 

strictions   which   ^  la„ed   havoc  with   conimercial   prosperity. 
Espe  cially'  was    it    true    that    the    ■!"■■'=>'■   ^    •■  ■  r    t-.-.v1    i  v- «i 
stronghold    cf    the    popular    part;-. 

The    --  ■  ■    Massachusetts    dv.  i' recti  on 

is   a    case    in  point.       Clover  nor    Bov;doin    acq.uitted   himself   v/ell, 
from  the    standpoint    of    the    conservatives.      His  executive 
measures   were   vigorous,    albeit    moderate.      The    senate    sup- 
ported  the   action'of   the    executive    wholeheartedly,    but    the 
house   of   representatives    proved   a   haven   of   refuge    for    the  discon- 
tented.  To    this    effect   writes   the    contemporary  historian   of   the 
insurrection: 

T.'hile    the    Supreme    Sxecutive    v/as   employed    in    male  ing      the 
necessary   military   arrangements,    for    supporting   the    adminis- 
tration  of    justice,    the   House    of    Representatives  ?'emained    in 
the    same   pacifick   disposition   tov/ards    the    insurgents,      TToth- 
ing    of    consequence   was   suffered    to    pass  them,    but    v/hat    was 
connected    the    grievances    of   the    people....    Such    delays    talc- 
ing place    in  the    effecting    of    a   vigorous    system   for   the    au- 
thority   of    the    laws,    occasioned   very    great    alarms   among 
tiiose   who   were  most    opposed   to    the    in  surrect  ioas  .  ,  , .   They 
began  to.    lose   confidence    in  the    General    Court,   and   to    v/i  sh 
that    means    might    be   found    to    adjourn   them,    before    the    publiclr 
cause   should   bo    injured   by   a   f  eeble  ,sy s  tem,    v/h  ich    might    tend 
to   hold   up   their    divisions   and  v/ant    of   energy. 

There    also    began  to    arise   another    class    of    men    in    the 
community,   v/ho    gave    very    serious    apprehensions    to    the    advo- 
cates   of   a   republican  form   of  government.      These,    though    few 
in   number,    and  but   the    seeds    of  a    party,    consisted    of   per- 
sons   respectable    for    their    literature    and   their  wealth. 
They..»v/ere    almost    ready   to   assent    to     a   revolution,    in   hopes 
of    erecting    a  political    system,    more    braced   than   the    present 
and    better    calculated,     in  their    opinions,    to    promote    the 
peace    and    happiness    of    the   citizens.    '^^ 

The    injustice,    mutability    and  multipli  :^  te    laws 

'^^   l!inot.    Insurrections,    pp.    120-163    and    passim.      The    vr.l  ue 
of    tho   veto     v/as   proved    by    Bowaoiu's    successful    opposition   to  a. 
measure    reducing    the    governor's    salary    (Minot,    Insurrections, 
IP.    166-169), 
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brought   honi«    to    the   c  oneervat  lve«    even    the   truth,    which    Mill 
was    subsequently   to    elucldat*,    that    leeislative    bodies    are 
incompetent    legislator*.       In   his    thoughtful   analysis    of  the 
causes    of    the    second   revolution,    Madison  wrote: 

As    far    as  the    laws  are    necessary    to    mark  with   precision 
the    duties   of   those  who    obey    them    anc^    to    take    from  those  who 
are   to    administer    them   a    discretion  which    might    be    abused, 
their   number    is   the    price    of    liberty.      As    far    as    they    exceed 
this    limit,    they    are   a    nuisance,    a   nuisance    of   the    most    per- 
sistent   kind.      Try    the   Codes    of   the    several    States    by    this 
test,   and  what   a   luzurlancy   of    legislat  ion  d  o  they    present. 
The    short    period   of    independency   has   filled   as   many   pages   as 
the  century  which    preceded    it.      Every    year   almost    every    ses- 
sion adds   a    new   volume...* 

We    daily   see   law^s   repealed   or    superseded,    before   any 
trial    can    have    been    made    of    their   merits,    and    even    before    » 
knowledge    of   them   can   have    reached   the   remoter    districts 
within  which  they    are    to    operate.    '^■^ 

The   spoliation   of   the    "College"    in  Pennsylvania   and   the 

bitter  attack  on  the  Bank  of  North  America   indicated   only   too 

well   the  animus    of  many    of    these   laws,    namely,    the   destruction 

of   vested    interests.      The   following    tax    law   of   New   York,    of 

whose   purpose  we  may   approve,    points    in  the    same  direction, 

and   shows     even  more    plainly    the   validity   of    the    complaints 

against   the    legislature: 

Whereas,    many   persons    in   this    State,    taking    advantage 
of   the   neeessities   of   this    country,    have .    in  prosecuting 
their   private    gain,    amassed    large    sums    of   money    to    the    great 
prejudice    of    the   public,    and   ought    therefore    to    pay    an   ex- 
traordinary   tax,    and   it  will   be    impossible    for   the    assessors, 
with  any  degree   of    certainty,    to    ascertain   the    profits    made 
by    such   persons    in   manner   aforesaid,    be    it    therefore    enacted 
...    that    the   assessors    shall. . .assess   all    such  persons. .«at 
such    rates. ..as    they,    the    assessors    shall. . .think   proper.    '^ 

73   Madison,    Writings    (Hunt    ed.),    vol.    v,    ^p.    365-366.      Cf. 

Jefferson  to    Madison,    Dec.    20,    1787;    Jefferson,    Writings 


(ford  ed«),  vol.  iv,  p.  480* 

74  street.  Council  of  Revision,  p.  214. 
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John  Marshall   could   well    eay,    with    ouBtomary    lucidity: 

In  the    state    governments    generally  no    principle   had  been 
introduced  which  could    resist    the  wild    projects    of    the    moment, 
give    the   people    an    opportunity    to    reflect,   and  allow    the    good 
sense    of    the    nation   time    for    exertion.      The    uncertainty  with 
respect    to   measures    of    great    iir.portance    to    every    member   of    the 
community,    the    instability   of    principles  which   ought    if    possi- 
ble  to    be    rendered    immutabl*    produced    a    long  train    of    ills*... 
Tha    direct    consequence    was    the    loss  of  confidence    in  the    gov- 
ernment   and    in    individuals*    ''^ 

Executive    strength  was    such    a  principl*.      This    was   t*«  <i/ 
chief    teaching    of    State    experience.       It    could    not    have    been 
otherwise,    for   the    cause    of   executive   power   and^  Independencir 
had  been  too    often    Identified  with   the   cause    of  representative 
government    as   opposed    to    the    rule    of   popular   oommittees,  with 
the    cause    of   orderly   governmental    processes   as    opposed   to    leg-- 
islativ*   disregard   of    constitutional    principles,   with,   and 
this    was    vital,    the  whole  cause    of    property    and    extablished 
rights,    for    that    department    not    to    rise    in    the    scale    of    con- 
servative   esteem.      In   short,    the    change    of   emphasis   from   lib- 
erty to    authority  had  meant   a    corresponding   ohang«   from  the 
legia  latere    to    the   executive. 

State    experience    thus    contributed,    nothing    more    strongly, 
to   discredit    the  whole    idea   of   the   sovereign    legislature,    to 
bring   home    the    real    meaning   of    limited   government    and    coor- 
dinate  powers.      The    idea,    more    than    once    utilized   as  the    basis 
of    explanation   for    Article    II   of  the    Constitution,    that    the 
Jealousy   of    kingship  was   a   controlling    force    in   the    Federal 
Convention,    is    far,    very    far,    f  rom  t  he    truth.      The    majority 


75    Marshall,    Washington,    vol,    v,    p.    87 
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Of  the  delegates   brought  with  them   no    far-reaching    distrust    of 

executive    power^   but    rather   a    sobering   consciousness   that,     if 

their    new    plan    should    succeed,    it    was    necessary    for    them    to 

put    forth    their  best    efforts  to   secure    a    strong,   aa-d  also    safe, 

nati  onal    e  xecut  lv«  . 

Uadison    but    etpresaed   the   general    eonservatlTe   view  when 

he   declared   on   the    Convention   floor: 

Experience    had    proved  a  tendency    in    our   governments    to 
throw  all    power    into    the    legislative  vortex.      The   Executives 
of    the   States   are    in   general    little   more    than    cyphers;    the 
legislatures   omnipotent.      If   no  effective   check  be   devised   for 
restraining  the    instability  and  encroachment    of    the   latter,    a 
revolution   of   some    Kind   or   the  other  would   be    inevitable.      The 
preservation  of  Republican   Government    therefore  required    some 
expedient    for   the  purpose,    but    required    evidently  that    in  de- 
vising   it    the   genuine    principles   of    that    form   should   be   kept    in 
view.    76 

With  the    exception  of    the   New  York  eiiecutive   and,   witb 
reservations,    that    of   Massachusetts,   the    State    executive  was 
in  no    sense   of   the  word  a  model  t o   be  followed    in  the    creation 
of    the    national   executive.      A   meticulous    calculation   of    the 
proportion    of    State   constitutions    granting    this  or    that    pres- 
idential  po7/er    to    their  chief  majjlstrate   does  not    at    all   affect 
the    truth    of   this    statement.      The   conservatives  desirSd    some- 
thing besides   a   mere    cypher   for    a   national   executive. 

And    yet    state    experience    had    a    definite,    positive    value. 
It    taught    that     executive    energy    and  responsibility    are    in- 
versely proportional    to    executive    size,    that,    consequently, 
the     one   man  executive     is    best*      It    taught    the    value    of    in- 

76    Parrand,    Records,    vol.    ii,    p.    35.      Cf.    Federalist    Papers, 
No.    48,    for  a    fuller    development  of    this    idea. 
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tegratlon;    the    necessity    of    executive   appointment*,    civil 
and   military;    the   futility    of    legislative    military    control. 
It    demonstrated   the   necessity    for    the    veto    as  a   protective 
measure*      It    showed   that    this    power    could    be    utilized   aa    a 
means    of   preventing    unwise    legislation*       It    even,    if   we    ac- 
cept   the      argument    of   the   Essex   Besult,    revealed  the    desir- 
ability   of  bringing   legislative   business    into   a    single    whole 
by   the   executive   department.      It    demonstrated   the    value    of 
a    fixed    executive    salary    which    the    legislature    could    not    re- 
duce.     It   discredited  choice    by   the    legislature,    though   with- 
out   teaching    clearly    the    lesson  of    popular  choice,   for,    after 
all,   the   people    chose    a  Clinton    instead   of   a   Schuyler   and 
replaced    a   Bowdoin   by   a   Hancock*      And,    above   all,    it    assured 
the  acceptance    of,    if    it    did  not     create,    a   new    concept    of 
constitutional  government   -   the   fundamental  principles  of 
which  were    the   ruling   constitution,    the   limited    legislature, 
and  the   three   equal   and   coordinate    departments. 

There    ia    no    need  to    point   out   that    the   New   York    govern- 
orship  fulfilled    the    requirements    of    the    principles    thus   at- 
tained.     The    relatively    fixed   constitutional   principles    of 
that    State,    a   result    chiefly   of   the    Council  of   Revision's 
action,   and    its    vigorous,    dominating   executive,    known    only 
too   well    to    the    leaders  of    the   national    party,    caused    it 
quite    generally  to     be   accepted    as   the  best    of   the    state    gov- 
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ernmeatB* 

It    is    in   significant     language    that    John   Jay,    from   the 
midst    of    the    turbulence   of    Pennsylvania's   political    life, 
expressed    to    the    chief    executive    of   his    State    this   approval: 

The  exceeding    high   opinion    entertained  here    of    your 
Constitution    and    the  wisdom   of    your    Counsela,    has   made   a 
deep    impression   on  many   People    of  wealth   and    Consequence    in 
this    State,    who    are   dissatisfied  with    their    own;    and    unless 
their   opinions    should  previously    be    changed,    will    remove    to 
New    York    the  moment    the   Enemy    leave    it.      Mr.    Gerard    (who 
seems   better    acquainted  with  Republics    than   almost    any   man 
I   have  ever   known)    has   passed   many   Enconlums   on  our   Con- 
stitution &    Government,   and    I   am    persuaded    no    Circumstance 
will    conduce    more    to    the    Population   of    our    Country   by   migra- 
tions   from  others,    than    the    Preservation   of    its   vigor   and 
Reputation. 

This    unhappy    city    is    all    in   Confusion;    the    Government 
wants  nerves,   and    the   public    Peace   has   for   some   Days    been 
destroyed   by   mobs   and  Riots  which  seem    to    defy   the    authority 
of   the    magistrate*      This    is    one    of  the   Fruits    of    their 
whimsical    Constitution,    and    of    the   Countenance    given  to    Commit* 
tees  &    let    Politicians    learn  from  this,    to   dread    the    least 
Deviation    from   the   Line    of   Constitutional   authority,      Obsta 
principiis.    is    a  good  maxim,    but   all    have    not    sufficient 
Decision   in   their    conduct    to    observe    it.      Government    once 
relaxed    is   not    easily   braced.      And    it    is    far  more   difficult 
to    reassume   Powers   than  permit    than    to    be    taken  and   executed 
by  those  who    have    no    Bight    by    the    Constitution    to    hold    them. 


''      "All   the   business    of    the    legislative    body  will    be    brought 
to    one    point,    and   subject    to    an    impartial    consideration   on   a 
regular   consistent    plan.      As    the    Governor  will   have    it    in    charge 
to    state   the    situation  of    the   government    to   the    legislative   body 
at    the    opening    of    every   session,    as    far    as    his    information   will 
qualify   him   therefor,    he  will    know   officially  all   that   has    been 
done,   what    design  the    laws  were    enacted,    how    far     they    have    an- 
swered   the    purposed    end,    and  wha  t    still    remains    to    compleat 
the    intention  of    the    legislative    body**    (Parsons,   Memoir,    p.    397), 
Cf,   Madison's    suggestion    that    "a    standing    committee    composed   of 
a   few    select    and    skilful    individuals   should    be    appointed    to    pre- 
pare   bills    on    all   subjects  which     they  may    Judge    proper    to    be    sub- 
mitted   to    the    Legislature    at     their    meetings,"    its   members    to 
hold   no    other    office    (Madison    to    Caleb   Wallace,    Aug,    23,    1785^ 
Writings,    Hunt    ed,,    vol.    11,    pp.    168-169).      The    Pennsylvania 
executive    council    actually   presented  the  heads   of    a   bill    for 
legislative    determination,    although    with  dubious    success.    (See 
W.    B.    Reed,    Life   and    Correspondence    of   Joseph  Reed,    vol.    11, 
pp.    173-178). 

'^^    Jay    to    Clinton,    Oct.    7,    1779,    Clinton    Papers,    vol.    v,    p,    311, 
Cf,    Duer   to    Jay,    May    28,    1777,    Jay,    Correspondence,    vol,    1,    p,    137| 
Jay    to    Gannsevoort,    June    5,    1777,    Jay    Correspondence,    vol,    1,    p. 140 
Adams,    Works,    vol.    ill,    p.    59;    Hamilton    to    Morria,    May    7,    1777, 
Works    iLodge    ed.),    vol.    vii,    p.    493|    Hay    19,    1777,    p.    497. 


CHAPT-^R  ITI 
NATIONAL  BXSCnTI'/^::  ?OTl,R,    ITT'^-It*?. 

It  13  not  within  the  scone  of  the  present  st'jdy  to  undertake 
a  oomplete  investigation  of  the  solution  given  the  problem  of  national 
executive  power  prior  to  1787.   To  do  so  would  be  to  duplicate  work 
that  has  in  large  measure  been  satisfactorily  done,  and  would,  ir   any 
event,  transcend  the  limits  both  of  time  and  space  available  for  a 
doctnral  dissertation.   Our  purpose  will  be  rather,  as  in  the  pre- 
ceding chapter,  to  go  behindthe  details  and  search  for  th?  tendencies 
of  .^joverninental  thought  produced  by  rational  experience  and  for  the 
principles  of  executive  organization  which  this  eTp=?rience  seemed  to 
dictate. 

For  the  sake  of  clarity,  however,  it  "-ay  be  well  to  restate 
the  problem  with  which  the  revolutionists  were  confrortei.  The 
general  scope  of  national  never  was  determined  on  the  one  hand  bv  the 
mere  fact  of  war,  on  the  othar  bv  the  peculiar  domestic  situation. 
Thus  the  national  governing  boiy  was  obliged,  since  it  was  at  war,  to 
create  an  army  and  a  navy,  to  recruit  them,  officer  them,  ar-n  them, 
supply  them,  and  determine  their  use  md  movements.   To  do  those  thing; 

The  most  important  work  on  the  general  f iel  1  is  H.  ".  Learned, 
President's  Cabinet.   Chapters  II  to  V  cover  the  period  of  the 
formation  of  the  Constitution.   The  writer  desires  to  make  especial 
acknowledgment  of  his  indebtedness  to  Professor  Learned' s  biblio- 
graphy.  An  older,  but  valuable,  study  is  "The  IJeVelonment  of  the 
Executive  Departments,  1775-17'^y''  in  Essays  in  the  Constitutional 
History  of  the  United  States  in  the  Formative  Period,  J.  K.  Jameson, 
ed.   G.  0.  Paulin,  Navy  of  the  American  Revolution,  contains  a  com- 
plete and  scholarly  account  of  the  development  of  the  Marine  depart- 
ment during  the  Revolution.   L.  0.  Hatch,  administration  of  the 
American  Army  is  inadequate.   Francis  itharton's  diaC'Jssion  of  the  two 
schools  of  pclitical  leaders,  the  "liberative"  and  the  "constructive" 
ia,  of  course,  a  classic.   F.  -.rharton.  Revolutionary  Denlomatic 
Correspondence  of  the  United  States,  vol.  i,  chan.  1. 
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money  was  nooessary,  and  30  a  revenue  had  to  be  raised  and  expended, 
accounts  kept  'ind  an  audi+,  system  created.   When  independence  oame  to 
be  the  aim  of  the  revolutionists,  there  arose  the  additio»ial  necessity 
of  establishing  and  maintaining  relatiors  with  such  membera  of  the 
family  of  nations  as  would  enter  into  them. 

The  composition  and  organization  of  the  national  governing  body 
was  as  plainly  determined  by  the  fact  that  the  revolutionary  movement 
involved  thirteen  governmental  units  lacking  any  prior  formal  organic 
connection  the  one  with  the  other.  Representatives  of  t.bese  units, 
coming  together  in  the  first  instance  for  nurpcses  of  discussion,  were 
forced  by  the  ppoaonoo  of  events  to  undertake  the  business  of  government. 
But  the  corporate  body  did  not  lose  for  that  reason  its  essential  character 
of  a  council  of  ambassadors.   Consequently  votes  were  taken  by  States,  and, 
often  formal  ratification  of  the  Articles,  a  hi.-'h  proportion  of  affirmative 
votes  was  required  for  any  important  positive  action. 

Strict  limitations  on  the  power  of  this  Conrress  also  resulted 
from  the  domestic  situation.   In  fact,  Congrens  was  prevented  by  it  from 
becoming  a  legislative  body  at  all.   It  could  work  out  general  policies, 
but  could  not  enforce  them,  except  over  against  the  officers  of  its  own 
creation.   It  was  totally  without  power  to  lay  down  general  rules  of  con- 
duct to  which  all  citizens  should  conform,  subject  to  penalty.   Dispite 
its  name,  the  counterpart  of  Con°-ress  in  the  State  organization  was  the 
State  council  of  the  Marylmd  type.''  Its  activities  from  first  to  last 
wer«  neoaasarily  executive,  in  the  'noiern  sense  of  the  term,  or  adminis- 
trative. 


*•*  J^   ''^■^■^  ^®  remembered  the  Varyland  council  was  exnresslv  con- 
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The  experiTTient  was  an  extr3Tiely  interesting  one  from  tbe 
governmental  point  of  view.   The  utter  lack  of  corrpetinf;  governmental 
organs,  the  plural  character  of  the  executive  body,  its  internal 
organisation  and  the  nature  and  oomplexity  of  its  tools  alike  con- 
tribute to  distinguish  it  from  similar  experiments.   '\nd ,  as  was  the 
case  with  the  State  constitutions  in  general,  the  chief  value  derived 
from  the  observation  of  the  experiment  was  a  negative  one.   The  re- 
sults obtained  were  seen  to  be  unsatisfactory.   These  results  were 
attributed  to  certain  faults  of  organization.   It  was  these  faults  that 
the  makers  of  the  Constitution  desired  to  remedy. 

Congress  was,  however,  not  a  static  body.   By  sheer  force  of 
necessity  there  was  gradually  evolved  a  method  of  performin?r  govern- 
mental functions  quite  different  from  the  method  adopted  at  the  outset. 
In  the  early  days  of  its  existence  Cone;res3  attempted  to  pass  on 
everything  acting  as  a  corporate  whole.   Havin?  reached  a  decision,  it 
entrusted  its  execution  to  whatever  agency  seemed  at  the  moment  most 

convenient,  perhaps  a  committee  of  its  own  membership,  perhaps  a  State 

4  5 

council  or  convention,  perhaps  individuals  without  official  status. 

Such  agencies,  having  carried  out  the  order  in  question,  immediately 

lapsed.   There  was  neither  plaSa  nor  organization.   Congress  was 

primarily  itself  the  executive,  the  administrator. 


For  example,  the  following  orier:  "Resolved.   That  a  committee  be 
appointed  for  the  purpose  of  borrowing  the  sun  of  six  thousand  nounJs,... 
and  that  the  said  committee  applv  the  said  sum  of  noney  to  the  purchase 
of  gijnpowder  for  the  use  of  the  continental  army;  that  the  delegates  for 
Pennsylvania  compose  said  committee  with  poy.'er  as  well  to  borrow  the 
money  as  to  anply  it  to  the  nurpose  intended."   Secret  Journals  of  Acts 
and  Proceedings  of  Congress,  vol.  i,  p.  14. 

"That  the  President  be  desired  to  write  to  the  powder  committees, 
or  committees  of  safety,  in  this  city  and  New  York.... to  forward  to  the 
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The  first  stap  in  covern"iental  dsvelo-nment  was  forced  by  the 
inoreaaing  complexity  of  business  and  the  rihysical  inability  of  Congress 
to  do  certain  things.   This  step  was  the  partial  transformation  of  the 
central  body  from  an  active  administrator  to  the  enactor  of  administra- 
tive laws  for  subordinate  agencies  of  a  perr^anent  character.   That  is  to 
aay,  Congress  found  itself  obliged  to  set  up  permanent  agencies,  to  fix 
their  duties  by  permanent  rules,  to  provide  means  for  controlling  them 
in  their  activities,  and  ^o  determine  their  relations  to  the  ohly  body 
possessed  of  original  power,  itself. 

This  process  was  carried  out  slowly  and  hesitantly,  and  most 
inadequately.  The  creation  of  the  office  of  commander-in-chief  and  the 
preparation  of  his  instructions  is  an  early  ex'-imple,  and  a  typical  one. 
The  active  duties  of  the  office  were  left  entirely  uncertain  as  were  its 
relations  to  the  Congress.   And,  in  fact,  when  the  lower  o^'fices  of  the 
army  were  created,  especially  the  commissary-general's  and  the  •quarter- 
master general's  offices,  no  attemnt  was  made  to  describe  their  duties 
7 

at  all. 

If  this  had  been  indicative  of  a  desire  on  the  part  of  Congress 
to  rid  itself  of  administrative  details  md  to  vest  ample  powers  in  the 
hands  of  competent  administrative  or  military  officers,  there  would  be 
little  complaint  or  gromid  for  criticism.   Such  of  course  was  not  the 
case.   It  was  incompetency,  not  liberality  that  determined  the  laclc  of 

'  "Resolved  that ... (825 ,000)  be  paid  by  the  continental  treasurers 
to  Reese  Meredith,  George  Clymer,  etc.  merchants....  to  he  by  them  ap- 
plied to  the  Purpose  of  importing  g^jnpowder ."  Secret  Journals  of  Acts 
and  Proceedings  of  Congress,  vol.  i,  p.  23. 

^  Ibid.,  vol.  i,  pp.  17-lR. 

Journals  of  Congress  (iTay  and  Gideon,  132^),  vol.  i,  p.  84. 
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syBtem.   Con>'re3S  was,  and  remained,  conspiciiously  unwillirT^  to  divest 
itself  of  power. 

It  is  for  this  reason  that  the  administrative  agency,  actin/» 
under  rules  set  for  it  by  Congress,  took  the  form  rather  of  the  com- 
mittee of  Congress  than  that  of  the  non-Conc-ressional  office.   Certain  of 
the  latter  were,  in  fact,  created  at  ar  early  late,  notaMv  the  office  of 

g 

treasurer,  a  purely  ministerial  position,  and  that  of  postmaster  f^eneral , 

to  which  considerable  power  of  appointment  and  considerable  administrative 

9 
discfetion  was  attached.   But  the  committee  was  the  real  seed  bei  for  ad- 
ministrative growth. 

ffe  have  citel  ar  illustration  of  the  committee  actin«;  as  agent 
to  carry  out  a  single  order  of  Congress.   There  was  another  phase  of  com- 
mittee activity  which  deserves  notice,  that  of  investigation  of  and  report 
on  either  some  single  matter  or  a  programme  of  work. 

It  was  natural,  and  probably  unconscious  development  to  combine 
these  two  elements  of  committee  activity,  to  pive  to  the  same  body  that 
reported  a  measure  the  task  of  carrying  it  out,  to  assign  other  business 
©f  the  same  kind  to  this  same  froup  and  to  create  in  that  way  a  permament 
body.   Gradually  the  necessity  of  at  least  a  decree  of  systematization  was 

Jo'irnals  of  Congress,  vol.  i,  p.  150. 

9 

Ibid. ,  vol.  i,  p.  124. 


Thus  on  May  27,  1775,  a  committee  of  six  was  aT^pointed  "to  consider 
on  ways  and  means  to  supply  these  colonies  with  ammunition  and  '"ilitary 
stores."   Journals  of  Congress,  vol.  i,  n.  74.   Another  "to  bring  in  an 
estimate^ of  the  money  necessary  to  be  raised."   Ibid.,  vol.  i,  p^  79. 
Another  to  prepare  rules  and  regulations  for  the  government  of  the  armv." 
Ibid.  ,  vol.  i,  o.  85. 
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brought  home,  and  the  duties  of  these  com-ittees  were  placed  on  the 
basis  of  a  permanent  ordinance. 

A  striking  illustration  of  this  process  is  the  origin  of  the 
Naval  Committee. "   On  October  5th,  a  committee  of  three  was  aprjointed 
"to  prepare  a  plan  for  intercepting  two  vessels,  which  are  on  their 
way  to  Canada,  laden  with  arms  and  powder."    On  the  5th  and  6th  this 
committee  reported,  and  the  the  13th  it  was  decided  to  fit  out  "a  swift 
sailing  vessel ... .for  a  cruise  of  three  months,"  a  special  committee 
of  three  being  appointed  "to  prepare  an  estimate  of  the  expense  and  to 
contract  with  proper  persons  to  fit  out  the  vessel,"  while  also  re- 
porting their  opinion  on  an  additional  vessel  and  an  estimate  of  its 

14 
cost.   On  October  30th  the  report  was  received,  together  with  additional 

recommendations,  whereupon  four  members  were  aided  to  its  numbers  to 
carry  into  execution  with  all  possible  execution  as  well  the  resolutions 
of  Congress  passed  the  15th  instant,  as  these  passed  this  day,  for 
fitting  out  armed  vessels." 

This  co^-mittee,  so  adventi tiouslv  created,  becarre  the  head  of 
the  naval  establishment.  In  its  dual  capacity  as  administrator  it  re- 
ported measures  for  Congressional  consideration,  fitted  out  ships, 

prepared  sailing  instructions,  functioned,  in  short,  as  what  in  fact  it 

16 
really  was,  an  embryonic  department  of  naval  affairs,  until  supplanted 


Revolution,  chap.  i. 

JourneQs  of  Congress,  vol.  i,  p.  l-l*^. 

■^*  Ibid.,  vol.  i,  np.  15S-154. 
15 


Ibid.,  vol.  i,  p.  159. 
16 

Paullin,  Navy  of  the  Revolution,  p.  f^O. 
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by  a  similar  body,  the  Marine  vommittee. 

No  formal  ordinance  wis  drafted  determining  the  exact  com- 
petence of  these  naval  committees,  the  first  enactment  of  the  sort 

18 
being  the  ordinance  of  October  23,  1779  creatiip;  the  admiralty  board. 

Nevertheless,  isolated  res'^lutions  deter-nined  its  competence  from  time 
to  time  and,  taken  as  a  whole,  form  a  body  of  administrative  law  for 
a  separate  and  subordinate  administrative  orf,an  in  a  very  real  sense, 

for  sevoral  were  general  in  character  in  contradistinction  to  the 

19 
special  orders  of  earlier  times. 

There  is  no  need  further  to  follow  the  details  of  this 

interesting  development.   Suffice  it  to  say  that  in  the  same  fashion 

that  the  naval  committee  came  into  existence,  there  sprang  up  other 

bodies  such  as  the  "standing  committee  of  five... for  superintending 

the  treasury, ""the  bosu-d  of  war  and  ordinance,  which,  dispite  its  title, 

was  only  another  committee,  the  medical  committee,  which  throughout  the 

weu?  exercised  an  independent  power  of  supervision  over  the  hospital 

?2  23  24- 

service,  the  "secret  committee,"  superseded  by  the  commerce  committee, 

17 

Paullin,  Navy  of  the  Revolution,  p.  37. 

■"■^  Lawa  of  the  Thirteen  States  from  1739  to  1315,  vol.  i,  p.  '^Z'^. 
Despite  the  title,  volume  i  contains  a  collection  of  the  important 
ordinances  of  the  old  Congress. 

19 

For  example,  the  resolution  of  Decerr^ber  22,  1^35  empowering  the 

committee  to  issue  instructions  to  the  commander  of  the  fleet;  that  of 

January  25,  1''76  specifically  placing  the  direction  of  the  fleet  in  the 

naval  committee;  that  of  June  ^,  1776  empowering  the  committee  to  name 

ships.   There  are  several  others.   See  Laws  of  the  United  States,  1''39- 

1815,  vol.  i.,  pp.  620-^2^. 

20 

February  17,  1776;  Journals  of  Congr-ess,  vo]  .  i,  p.  2*^7. 

^^   June  12,  1776;  Ibid.,  vol.  i,  pp.  370-371. 
22 

September  14,  1775;  Ibid.,  vol.  i,  p.  143.   For  its  termination 
see  Journals  of  Congress,  vol.  iii,  p.  rg^. 

Congreas!^vol!^i/p:  H]^''    ^^°^"^  Journals  of  Acts  ani  Proceedings  of 
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which  kept  in  charge  the  import mt ,  and  probably  lacrative.  business  of 
importation  of  military  supplies,  and  the  very  imnortant  committee  on 
corrsapondence'ii  or  as  it  was  later  known,  the  committee  of  foreign  af- 
fairs. 

The  salient  characteristics  of  this  development  are  apparent. 
There  is,  in  the  first  place,  an  incipient  tendency  towards  specializa- 
tion of  functions  which  Ifcoks  towards  the  removal  of  administration,  as 
such,  from  Congress  to  other  bodies,  leaving  to  Congress  the  duties  of 
organization,  definition  of  duties,  appropriation  and  control.  On  the 
other  hand,  there  is  a  personal  fusion  of  powers.  The  administrative 
officers  being  also  members  of  T^ongress,   From  the  fact  that  these 
bodies  are  not  only  administrative  agencies  but  committees,  there  results 
a  continuation  of  the  practice  of  permitting  them  to  report  not  only  on 
individual  matters,  but  on  policies  and  even  administrative  laws. 

The  element  of  order  and  system  thus  introduced  should  not  be 
overemphasized.   Throughout  the  whole  of  the  period  of  the  war,  minor 
administrative  agencies  multiplied  with  astounding  rapidity.  Especially 
was  this  true  in  the  service  of  supply.   There  were  the  commissary 
general  and  hig  deputies,  the  clothier  general,  the  commissaries  of 
forage,  the  commissaries  of  hiies,  special  committees  of  Congress  to 
purchase  certain  bills  of  goods,  in  quite  the  original  stvle  of  doing 
business.  State  agencies  doing  business  with  continental  funds,  etc.,  etc. 
It  would  be  futile  to  attempt  to  iiscuss  the  relations  of  these  one  with 
another.   'Everything  was  confusion,  and  the  contusion  was  only  worse  con- 

24 

Created  July  5,  1777;  Journals  of  Congress,  vol.  ii,  p.  1<^9.   oi'^- 
continued  October  29,  1781;  Ibid.,  vol.  iii,  p.  r^8Z. 

25 

Created  November  29.  1775;  Ibid., vol.  i,  p.  lo,.   some  of  these 


64 


founded  when  Congrasa  sought  to  effect  a  cure  by  introducin-  further 
conplexity. 

Nor  did  the  devolution  of  a  portion  of  actual  alninistration 
to  other  bodies  prevent  Congress  from  devoting  largo  parts  of  its  time 
to  matters  which  should  never  have  come  before  it  at  all.   fiven  the 
incomplete  indices  of  the  printed  Journals  list  special  committee  after 
special  committee  dealing  with  individual  matters  of  this  kind.   Congress 
too,  continued  until  the  end  to  settle  matters  of  minute  detail  on  its 
floor,  leaving  to  the  administrative  agency  the  ministerial  duty  of 
carrying  out  each  decision  as  it  was  reached. 

It  is  ccirmon  knowledge  that  t^is  system  fail-^d,  and  failed 
liunentably .   Inefficiency  and  waste,  i^  not  downright  speculation  and 
corruption  were  as  sure  to  follow  as  the  night  '■he  day.   In  the  wake  of 
the  inefficiency  came  discontent,  a  discontent  wh-'ch  seized  upon  certain 
features  of  the  system  as  the  causes  of  the  general  administrative 
debacle,  and  demanded  reformation. 

Specifically,  three  general  reforms  were  asked,  a  personal 
separation  of  powers,  the  unitary  executive  and  integration.  Over  this 
platform  there  arose  a  difference  of  opinion  which  divided  Conzress, 
whatever  its  personnel,  into  two  continuing  schools,  the  "liberatives" 
and  "construotives"  of  ffharton's  famous  description.   The  former  were  the 
national  counterparts  of  those  opponents  of  governmental  energy  whom  we 
met  in  the  States;  the  latter  correspond  to  those  political  leaders  who 
had  struggled  for  unitary  military  control  and  the  executive  veto. 

It  was  onlv  by  slow  degrees  that  a  partial  recognition  of  these 
demands  was  secured.   In  October,  1777  the  Conpressio^al  board  of  war 


committees  were  formally  organized  by  ordinance  at  the  time  of  their 

creation,  while  some  were  not   Tho  ri-;»4-4  *.  ■ 

practical  importance.  distinction  is  of  no  particular 
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and  ordinance  was  replaced  by  a  board  of  throe  who  v/ere  not  members  of 

2.fi  27 

Congress,  but  within  a  year  two  Congressional  ir.embers  were  aided. 

In  1779  the  Marine  Committee  gave  way  to  an  admiralty  board  composed  of 

"8 
two  Congressional  and  three  non-Congressional  membera,  and  the  treasury 

29 
coTT-Tnittee  to  a  similarly  constructed  treasury  board.   Finally  in  1''81, 

the  "executives"  forced  the  issue  and  won  a  complete  victory.  January 

10th  provision  was  made  for  a  department  of  foreign  affairs  under  the 

(pai 


leadership  of  a  secretary, "and  a  month  later  the  departments  of  war,  of 


marine  and  of  the  treasury  were  similarly  organized. 

That  these  defects  which  were  sought  to  be  remedied  were  the 
fundamental  cause  of  the  difficulty  may  well  be  doubted.   The  truth  was 
that  the  internal  organization  of  Congress  and  its  lack  of  newer  were 
even  more  at  fault.   It  may  even  be  doubted  wiether,  if  there  had  been  a 
more  complete  devolution  of  administrative  discretion  to  the  committees 
and  less  waste  of  time  by  Congress  itself,  the  personal  duality  of 
functions  might  not  have  proved  satisfactory.   Be  that  as  it  may,  the 
attitude  of  the  "executive"  school  was  definite  and  comprehensible. 

Washington  was  one  of  the  earliest,  as  he  was  one  of  the  most 
consistent,  proponents  of  the  combined  ideas.   As  early  as  July  10,  1*^75 
he  wrote  as  follows  to  Congress: 

Journals  of  Congress,  vol.  ii,'p.  R95. 
^'^   Ibid.,  vol.  iii,  n.  105. 
*®  Ibid.,  vol.  iii,  p.  ?32. 

*^   Ibid.,  vol.    iii,   p.    '^■^0. 
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Ibid.,   vol.    iii,   p.    5'^4. 
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I  should  be  extremely  deficient  in  Gratitude,  as  well  as 
Justice,  if  I  did  not  take  the  first  orportunity  to  acknowledge  hhe 
Readiness  and  Attention  which  the  provincial  Congress  and  different 
Committees  have  shown  to  make  everything  as  convenient  and  agreeable 
as  possible:  but  there  is  a  vital  and  inherent  Principle  of  Delay 
incompatible  with  military  service  in  transacting;  Business  thro' 
such  numerous  and  different  Channels.   I  esteem  it  thorefore  "ly 
Duty  to  represent  the  Inconvenience  that  must  unavoidably  ensue  from 
dependence  on  a  number  of  Persons  for  supplies,  and  submit  it  to  the 
Consideration  of  the  Congress  whether  the  publick  Service  will  not 
be  best  promoted  by  appointing  a  Commissary  General  for  these 
purposes. "32 

Not  only  the  creation  of  the  general  officers  of  supply,  but 

of  the  civil  office  of  board  of  war  were  the  results  of  his  recom- 

mendations,   and  the  great  reorganization  of  1781  had  been  strongly 

recommended  by  himt  Vli*iting  to  a  friend  in  Conp,ress_,  as  follows: 

There  are  two  things,  as  T  have  often  declared,  which,  in 
my  opinion,  are  indispensably  necessary  to  the  well-being  and  good 
government  of  our  public  affairs.   These  are,  gr^'ater  powers  to  Con- 
gress, and  more  responsibility  and  permanency  in  the  executive 
bodies.... If  Congress  suppose  the  boarls  composed  of  their  body  and 
always  fluctuating  are  competent  to  the  great  business  of  war  (which 
requires  not  only  close  application,  but  constant  and  uniform  train  ,. 
of  thinking  and  acting),  they  will  most  assuredly  deceive  themselves.' 

Robert  Morris  csune  early  to  the  same  opinion: 

If  Congress  mean  to  succeed  in  tMs  contest,  they  must  pay 
good  executive  men  to  do  their  business  as  it  ought  to  be  done,  and 
not  lavish  millions  away  bv  their  own  mismanagement....!  do  aver  that 
there  will  be  more  money  lost,  totally  lost  in  horses,  wagons,  cattle, 
etc.,  for  want  of  sufficient  numbers  of  proper  persons  to  look  after 
them,  than  would  have  paid  all  the  salaries  Paine       ever  did  or  fver 
will  grTjmble  at.*5 

nashington  to  Congress,  July  10,  1775;  (Tritin^s  (Ford  ed.),  vol. 
iii,  p.  12. 

Washington  to  Congress,  June  i:^,  I'^IP';    Writings  (Ford  ed.),  vol. 
iii,  p.  1S9. 
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Washington  to  James  Dua-^e,  December  20,  l''«0;  Bancroft.  Formation 
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Hamilton  at  about  the  same  p'^riod  analytei  the  matter  in 

masterly  fashion: 

Another  defect  in  our  system  is  want  of  method  and  energy 
in  the  administration.  This  l^ad  partly  resulted  from  the  other 
defect  [the  weakness  of  Congress];  but  in  a  freat  degree  from 
prejudice,  and  the  want  cf  a  proper  executive.   Congress  have  kept 
the  power  too  much  in  -"heir  own  hands  and  have  !T:eddled  too  much 
with  details  of  every  sort.   Congress  is,  properly,  a  deliberative 
corps,  and  it  forgets  itself  when  it  attempts  to  play  the  executive. 
It  is  impossible  such  a  body,  numerous  as  it  is,  and  constantly 
fluctuating,  can  ever  act  with  sufficient  decision  or  with  system. 

Continuing,  he  compares  the  relative  merits  of  boards  and 

departments  with  single  heads,  to  the  great  advantage  of  the  latter; 

It  would  give  us  a  c'hancc  of  more  knowledge,  more  activity, 
more  responsibility,  and,  of  course,  more  zeal  and  attention.   Boards 
partake  of  a  part  of  the  inconveniences  of  larger  assemblies.   Their 
decisions  are  slower,  their  energy  less,  their  responsibility  more 
diffused.   They  will  not  have  the  same  abilities  ani  knowledge  as  an 
administration  by  single  men.... The  members  of  Boards  will  take  less 
pains  to  inform  themselves  and  arrive  to  eminence,  because  they  have 
fewer  motives  to  do  it.   All  these  reasons  conspire  to  give  a  preference 
to  the  plan  of  vesting  the  great  executive  departments  of  the  State 
in  the  hands  of  individuals.   As  these  men  will  be,  of  course,  at  all 
times  under  the  direction  of  Congress,  we  shall  blend  the  advantages 
of  a  monarchy  and  republic  in  our  constitution. 

Nor  would  this  result  in  reducing  the  prestige  of  Congress: 

They  would  have  precisely  the  same  rights  and  powers  as  here- 
tofore, hapnily  disencumbered  of  the  detail.  T>"ey  would  have  to 
inspect  the  conduct  of  their  ministers,  deliberate  upon  their  plans, 
originate  others  for  the  public  good;  only  observing  this  rule  -  that 
they  ought  to  consult  their  ministers,  and  get  all  the  information 
and  advice  they  could  from  them,  before  they  entered  into  any  new 
measures  or  made  changes  in  the  old.^'' 

Sxperience  was  undoubtedly  on  the  side  of  the  executives.   The 
example  of  Washington  was  a  host  in  itself.   Snergy,  probity,  dis- 
interestedness, and  a  magnificent  tactfulness  in  avoiding  even  the 

36 

Hamilton  to  James  Duane ,  September  3,  17S0;  Hamilton,  fTorks 
(Lodge  ed.),  vol.  i,  pp.  209-210. 


semblance  of  advancing  his  personal  int'^rests  are  written  lar?e  on 
almost  every  one  of  his  official  acts.  His  patient  devotion  to  the 
cause  of  independence  was,  tine  and  ti^e  again,  the  sole  3upr)ort  on 
which  it  rested.   Fear  of  the  'man  on  horseback'  should  have  seemed 
rather  puerile  in  the  face  of  practical  experience,  and  especially 
after  the  dignified  and  potentlv  sincere  retirement  to  Mount  Vprnon, 
and  the  even  more  striking  illustration  of  entire  absf^nce  of  selfish 
purpose  afforded  by  the  Newburgh  episode. 

(That  was  even  more  important,  JTashinf^ton  afforded  the  country 
an  example  of  the  national  leader  par  excellence.   In  the  troubled  days 
that  followed  peace,  thoughts  of  how  his  personality  had  ridden  the  storTi 
of  separation  and  failure  recurred  with  the  inevitable  conclusion  that 
it  was  only  through  the  same  agencv  that  orderly  governnient  could  be 
restored. 

But  iTashington' s  was  not  an  isolated  instance  of  the  value  of 
the  efficient  and  responsible  execTitive  head.   The  example  of  the 
first  Commissary  General,  Joseph  Trumbull,  is  an  eloquent  testimonial  to 
the  efficacy  of  this  principle  of  administration,  and  an  equally  eloquent 
illustration  of  the  way  in  which  Congress  mismanaged  business. 

The  following  report,  signed  by  two  such  conspicuous  anti- 
executives  as  Samuel  Adams  and  Richard  Henry  Lee  speaks  for  itself: 

It  appears  to  your  committee  that  the  late  commissary-gen-^ral 
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Joseph  Trumbull,  coming  into  office  in  the  earliest  sta^e  of  the 
American  contest,  found  himself  without  a  system  by  which  to  trace 
the  plan  of  his  duty;  that  with  great  care,  industry,  labor,  and  at- 
tention, he  instituted  a  plan  by  which  the  arr^y ,  during  his  con- 
tinuance in  office,  was  amply  supplied,  with  m.uch  economy,  and  to 
general  satisfaction:  that,  during  bis  c ommis sari ate ,  he  was  obliged 
to  act  not  only  in  capacity  of  corriniGsary-gensral  of  nurchases,  but 
to  direct  all  the  issues  of  provisions,  and  for  near  two  campaigns, 
had  the  additional  duty  of  purveyor  of  the  hospitals  and  quarter- 
master gen«>ral;  . .  .it  appears  also  to  your  committee,  that  the  said 
oommisaary- general  made  great  savings  to  the  public  bv  his  large  and 
seasonable  purchases  and  contracts,  outrunning  and  anticipating,  in 
miny  instances,  the  orders  of  Congress,  by  which  means  he  kept  up 
large  supplies,  thereby  moderating  the  demands  o^  the  seller,  inter- 
cepting monopolies,  and  keeping  down  prices  which  are  nor  greatly 
augmented.  ^ 

And  yet  Congress  through  its  short  sighted  policv  of  keeping 

power  within  its  own  hands,  drove  Trumbull  from  office.   John  Varshall's 

account  of  the  proceeding  follows: 

The  principle  adopted  in  the  new  arrsingement  which  expelled 
Colonel  Trumbull  from  the  service,  if  an  error,  is  one  which  an  assembly, 
without  that  practical  knowledge  which  is  drawn  from  experience,  will 
ever  be  much  inclined  to  commit.   It  was  a  creation,  in  sone  of  the 
subordinate  offices,  of  an  independence  on  the  head  of  the  department, 
and  an  immediate  and  direct  dependence  on  Congress.   In  addition  to  the 
commissary-general  of  purchases,  and  a  commissary- Teneral  of  issues, 
each  to  be  appointed  by  Congress,  the  new  plan  contemplated  four 
deputies  in  each  department,  who  were  also  to  be  annointed  by  the  same 
body,  and  were  not  removeable  by  the  head  of  the  department,  but  mipht 
be  suspended  and  accused  before  Congress,  who  should  then  examine  the 
charge,  and  either  remove  the  accused  individual  f-om  his  office,  or 
restore  him  to  it. 

This  imperium  in  imperlo,  erected  in  direct  opposition  to  the 
opinion  of  the  commander-in-cbir;f ,  effectually  drove  Colonel  Trur-bull 
from  the  su-my.   In  his  lettor  to  Congress,  dated  the  nineteenth  of  July, 
l"^??,  stating  his  reasons  for  declining  the  corjnission  of  commissary- 
general  of  purchases,  which  was  offered  him,  he  says,  'in  my  h-ir-ble 
opinion,  the  head  of  every  depart-^ent  ou^ht  to  have  control  of  it.   In 
this  establishment,  an  imperium  in  i"-!p^rio  is  created.   If  I  consent  to 
act,  I  "ust  be  at  continual  variance  with  t^e  whole  department,  and  of 
courise  be  in  continual  hot  water.   I  must  turn  accuser,  and  be  con- 
tinually applyin"  to  Congress,  and  attenlinp  with  witnesses,  to  support 
my  cheurges;  or  I  must  sit  down  in  ease  and  luiet,  let  the  deputies  do 
as  they  like,  and  enjoy  a  sinecure I  car  bv  no  means  nonsent  to 
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act  urder  a  refulation ,  v.'hich,  in  ir.y  opirion,  rill  never  answer  the 


purpose  intended  by  Congress,  nor  supply  the  array  as  it  should  be. 


39 


The  results  cf  this  uere  net  slew  in  ccin.",.   "in  every 
irilitary  division  cf  the  continent,  loud  complaintE  were  Fade  of  the 
deficiency  of  supplies,"  and  it  is  interectinf^  to  observe  that  in  less 
than  a  year.   Congress  found  it  necessary  to  recede  froT.  it^  ^critior  ir: 
order  to  obtain  a  competent  rran.   Included  in  its  reorganization 

ordinance  was  the  provision  that  "the  nonirissary-general  of  purchases 

_  40 
have  full  power  to  appoint  and  reir.ove  every  officer  in  his  department. 

It  is  equally  interesting  to  note  that  this  same  ITadsworth ,  who  thus 

dictated  his  own  terms  to  Congress,  aj  representative  from  Connecticut 

in  the  first  Congress,  came  forward  as  the  chief  defender  of  the 

principle  of  the  unit  head  of  the  treasury  departT^ent  and  of  the 

41 
financial  adplnistration  of  Robert  f/orris.   The  lessons  of  Revolu- 
tionary experience,  written  in  terms  of  hum^n  suffering;,  were  not  soon 
forgotten. 

The  later  ordinances  of  Congress  respecting  the  departments 
indicate  an  increasing  adherence  to  the  principles  of  good  administrativd 
organization.   Thus  when  the  !Tar  Depairtment  was  reorganized  in  1782,  a 
notable  degree  of  integration  was  secured  by  a  provision  that  the 
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Annals  of  Congress,  first  Congress,  first  session,  vol.  i,  rp.  404- 
406.   The  debate  throws  m.uch  light  on  tV'e  ccnflictinp  forces  in  the 
struggle  over  the  departments.   Cf.  Bovelinot's  remark  on  Morris's 
administration:  "He  remembered  one  hundred  and  fortv-six  supernumerary 
officers  were  brushed  off  in  one  day,  who  had  long  been  suckinr  the 
vital^blood  and  spirit  of  the  nation."   Annals  of  Congress,  vol.  i, 
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clothier  general  should  "receive  his  instructions  from  the  war  office, 
and  that  the  distributions  of  clothine;  for  the  army  be  made  under  the 
secrptary  of  war's  directions,"  that  "the  coir.Tissary  f^eneral  of 
prisoners,  as  fir  as  respeoto  the  securirp;  of  military  prisoners,  and 
making  returns  of  them,  take  his  directions  frcrr.  the  secretary  of  war," 
and  that  "all  inilitary  and  other  officers  attending  upon,  or  connected 
with,  the  ariry  of  the  United  States,  be,  and  they  are  heroly,  required 
and  enjoined  to  observe  the  directions  of  the  secretary  of  war  in 
making  and  transmitting  prop-^r  returns,  and  such  other  matters,  as  may 
tend  to  faJilitate  the  business  of  his  departmtent .     In  that  of 
January  27,  1785,  it  was  expressly  provided  that  the  secretary  should 

"appoint  and  reTnove ,  at  pleasure,  all  persons  employed  under  him,  and 

43 
f should]  be  responsible  for  their  conduct  in  office.     Also  when  the 

business  of  Indian  affairs  was  finally  regulated  in  1786,  the 

superintendents  were  required  to  correspond  with  Conr^ress  onlv  throurh 

the  Secretary  of  Har  and  to  "obey  all  instructions  which  thev  shall. 


Similarly,  in  the  act  creatinf»  the  o'Tice  of  superintendent  of  finance, 
that  officer  was  empowered  "to  direct  and  control  all  persons  em.pl oyed 
in  procuring  supplies  for  the  public  service,  and  in  the  expenditure 
of  nublic  money. "'^■'^ 


42 
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Ifor  did  the  insistence  on  the  principle  of  personal  separation 
of  powers  which  had  finally  put  the  departnents  lender  non-Ocngressional 
heads  break  all  organic  connection  between  Compress  and  the  departnerts. 
Congress  of  course  regained  in  the  relation  of  aupre'^e  head  to  all  other 
national  agencies,  and  continued  to  be  the  source  of  administrative 
power.   It  still  determined  the  nuniber  and  functions  of  all  officers, 
and  was  free  to  issue  ripecific  orders  when  it  saw  fit,  wbiob  alwavs 
exercising  the  general  right  of  control.    But  the  original  corr-ittee 
origin  of  the  departments  left  its  irrpress  on  ther.  when  thev  ceased  to 
be  a  part  of  Congress. 

The  secretary  of  foreign  affairs  was  required  to  "report  on 
all  cases  expressly  referred  to  him  for  that  mirrcpe  by  Congress,  and  on 
all  others  touching  his  department,  in  which  he  ^ay  conceive  it  necessary, 
being  also  empowered  to  attend  all  sessions  of  Congress  and  to  "give 
information  to  Congress  respecting  his  department,  explain  and  answer 
objections  to  his  reports  when  under  corsideraticn ,  if  required  bv  a 
member  and  no  objection  be  made  by  Conc^ress"  and  "answer  such  inquiries 
respecting  his  department  as  may  he  put  from  the  chair  bv  order  of 
"engreas,  and  to  ouestions  stated  in  writin?,  about  iratters  of  fact  which 
lie  within  his  knowledge,  when  put  by  the  president  at  the  request  of  a 
member,  and  not  disapproved  of  by  Congress.     The  secretarv  of  war  was 
"to  give  his  opinion  on  all  such  subjects  as  shall  be  referred  to  him  by 
Congress;  and  if,  at  any  time,  he  Ghall  think  a  measure  necessary,  to 
which  his  powers  are  incompetent,  he  shall  cctimunicate  the  sar^e  to  Con- 
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47 
gress,  for  their  direction  therein."   The  sunerintendent  of  finance 

was  "to  digest  and  report  plans  for  inprovine  and  repulatin^  the 

finances,  and  for  establishing  order  and  economy  in  the  expenditure 

of  the  public  ir^oney." 

As  a  matter  of  fact,  after  the  cessation  of  hostilities  had 

relieved  the  national  governTpent  of  the  rrost  o^  its  administrative 

business,  the  administrative  organs  themselves  seemed  to  have  been 

regarded  as  satisfactorily  organized.   Knox  wrote  r.hen  accepting  the 

secretaryship  of  war: 

Congress  have  rendered  the  powers  and  duties  of  the  office 
respectable  ,49 

«M)d  Otto,  the  French  representative^  in  America, declared  in 

17R7: 

The  vsirioua  departm^ents  have  b=^en  arranged  in  the  rost 
perfect  manner;  a  regular  systeci  has  been  introduced  into  all  the 
branches  of  the  genereuL  administration,  and,  but  for  the  want  of 
permanent  revrenues   ,  the  Unitf3d  States  would  be  one  of  the  best 


organised  of  governrents 
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There  was,  however,  no  constitutional  possibility  of  erecting 
a  legal  barrier  which  Congress  could  not  at  pleasure  cross.   As  to 
consequences  there  was  no  method  by  r^hich  Congress  could  be  prevented 
from  continuing  to  busy  itself  with  details,  to  take  \w   departmental 
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Otto  to  Vergennes,  February  10,  17°'';  Bancroft,  Formation  of 
C.b.„et.  p.  .,8.   PTofesecr  Learned  tM„...  ,Hho„t  de„M  dorreClv, 
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matters  that  came  before  it  from  arv  source  and  to  assign  their  con- 
sideration to  special  coir-ittees  without  ccnsultation  with  the  de- 
partmental head.   In  foreif^n  affairs,  this  irregular  rr-ethod  of  pro- 
cedure was  the  subject  of  a  vigorous  and  successful  complaint  by 
Jay,  with  the  result  that  Congress  required  ill  correspondence  to  and 
from  Congress  on  the  subject  of  foreign  relations  to  pass  through  the 
secretary's  hands.'    But  Congress  refused  to  stay  within  the  bounds 
of  what  properly  was  its  business,  and  until  the  end  continued  to  act 
as  an  adrrinistrative  body,  as  almost  any  page  of  its 
proceedings  will  demonstrate. 

It  will  have  been  noticed  that  practically  all  the  progress 
made  prior  to  1787  was  in  the  direction  of  a  personal  separation  of 
functions  or  of  internal  administrative  organization.   The  question  of 
an  independent  executive  department  could  i-ardlv  be  raised  under  th.= 
existing  faame  of  government.  Nothing  in  fact  was  su!Tgested  along  these 
lines  except  Jefferson's  proposed  Committee  of  States.   Accordingly 
governmental  experience  was  wanting  in  experience  which  would  sugeest  a 
solution  ef  the  complex  question  of  a  distributiw^-of  functions  into  the 
two  classes,  legislative  and  executive. 


that  as  Congress  declined,  Robert  Morris  and  Jay  "probably  exercised 
large  if  net  directive  influence  over  it,"  (p.  57)  and  that  John  Jay 
"became  resdly  what  may  be  called  the  chief  executive  of  the  Confedera- 
tion" (p.  58).   This  conclusion  confirms  one  main  f-esis  of  the  present 
study,  that  the  presidency  was  an  indigenous  product.   It  will  be  shown, 
howev-^r,  that  the  office  was  derived  more  directlv  from  an  imitation  of 
the  Mew  York  governorship  than  as  a  result  of  tv^is  process. 

Journals  of  Congress,  vol.  iv ,  p.  4*^8.   See  too  Monroe  to  "adison, 
February  1,  1785,  Vonroe,  W*4tings,  vol.  i,  pp.  ''l-fZ   and  Madison's 
reply,  Madison,  Writings  (Hunt  ed . ) ,  vol.  ii,  p.  127.   Among  other  things, 
Madison  declares:  "The  practice  of  Congress  during  the  administration  of 

is%mnort^nr''v  "^^  "^If  ^'^'^'  ^"'  f"e^"entlv  improper."   This  testimonv 
13  important,  because  the  iournals  nf+or,  ^c-;t  *«  u-   ^u 
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This  experiment  of  Jefferson's  is  of  interest,  first  because 
of  its  failure.   It  was  a  final  blow,  if  one  were  needed,  to  the 
executive  plurality.   The  experience  cf  the  comF.ittoe  was  ludicrous 
in  the  extreme.   The  New  England  delegates  becaire  ang.ered  because  the 
Southerners  desired  to  adjourn  over  Saturdays  "for  the  benefit  of  their 
health  and  because  they  have  not  been  accustomed  to  do  busine-^s  on  that 
day"  or,  the  irate  Massachusetts  writer  adds,  "any  othsr  dav;"  one 
member  in  the  course  of  a  debate  "rose  and  holooed  is   tho'  he  might  be 
heard  through  town;"  another  told  the  secretary  to  enter  a  certain 
resolution  "at  his  peril."   The  upshot  was  that  two  ^lembers  left, 
breaking  the  quorum,  lamenting  as  they  went  that  "such  men  Tas  their 
opponents]  are  unfit  to  govern  this  country."   In  charity  be  it  said 
it  is  reported  that  the  heat  was  "intense. 

But  the  greater  int'^rest  lies  in  the  causes  that  led  Jefferson 

to  insist  upon  it,  and  especially  in  the  catalogue  of  executive  duties 

with  which  he  felt  it  desirable  to  endow  the  ccrrmittee.   These  reasons 

were  fully  expressed  in  the  following  letter  written,  it  should  be 

noted,  prior  to  the  rising  of  the  Federal  Convention: 

I  think  it  very  material  to  separate  in  the  bands  of  Congress 
the  blxecutive  and  Legislative  powers,  as  the  judiciary  already  are  in 
some  degree.   This  I  hope  will^be  done.   The  want  of  it  has  been  the 
source  of  irore  evil  than  we  have  experienced  from  any  other  cause. 
Nothing  is  so  embarassing  as  the  details  of  execution.  The  sm.allest 
trifle  cf  that  kind  occupies  as  long  as  the  most  important  act  of 
legislation,  and  takes  nlace  of  everything  else.   Let  any  man  recollect, 
or  look  over  the  files  of  Congress,  he  will  observe  the  most  important 
propositions  hanging  over  from  week  to  week  and  month  tc  month,  till 
the  occasion  have  past  them  and  the  thirp-  never  done.   I  have  ever 
viewed  the  executive  details  as  the  greatest  cause  of  evil  to  us, 


52 

Dunn  to  Gerry,  July  20,  1784;  Austin,  Life  of  Slbridre  Gerry, 
vol.  i,  pp.  441-447. 
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because  they  in  fact  place  us  as  if  we  had  no  federal  head,  by 
diverting  the  attention  of  that  head  froir'  ^reat  to  sirall  objects; 
and  should  this  division  of  pcw^r  not  be  recoirimended  by  the  Con- 
vention, it  is  my   opinion  Congress  should  make  it  itself  by  estab- 
lishing an  executive  coinnittce  .  "^^ 

This  from  the  man  who,  under  the  influence  of  intense 
indignation  at  the  abuses  of  the  old  regiEe  in  France,  was  at 
practically  the  saire  time  condoninf^  the  Shay  men  of  Massachusetts, 
was  a  concession  of  significance.   It  shows  that  in  national  as  well 
as  State  government,  a  separate  executive  department  wis  demanded  by 
the  exigencies  of  governm.ental  practi'^e,  thouj^h  it  was  a  foregone  con- 
clusion that  any  new  schem.e  of  government  Tirould  include  such  an  organ. 

But  when  is  even  more  interesting  is  the  degree  of  pov/er  with 

which  Jefferson  wished  to  endow  the  comjnittee.   By  article  ten  of  the 

Articles  matters  which  required  the  vote  of  nine  States  in  Confess 

could  not  be  transacted  by  the  committee,  but  all  others  mifht  be 
These  \firoliibirecC 
Xi«r6  powers  inc 

granting  of  letters  of  marque,  the  making  of  treaties  or  alliarces, 
coining  ooney  or  regulating  its  value,  ascertaining  sums  necessary  for 
welfare  or  defence,  emittinc  bills,  borrowing  money,  appropriating  money, 
agreeing  on  the  number  of  land  or  sea  forces  or  of  war  vessels,  or  ap- 
pointing a  commander-in-chief. 

To  ther.e  prohibitions  Jefferson  would  have  added  the  sending  and 
receiving  ambasssuiers ,  the  establishment  o-P  rules  of  decision  in  case  of 
captTjres,  or  the  establishment  of  courts  of  apneal  for  their  trial,  the 
determination  of  interstate  disputes,  and  the  fixing  of  standards. 

Jefferson  to  Carrington,  Au.^ust  4,    17  C'';  Writings  (Ford  ed . ) .  vol. 
iv,  p.  424. 

J.  Droft,  Report  for  Committe**  n-p  c:+„+     -  -i. 
iii.  p.  390.  n^ittee  of  States,  ITritinPs  (FoT*d  ed .  ) ,  vol. 
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Positively,  however,  he  would  ^ive  to  this  body  "for  con- 
ducting the  business  of  the  United  States,"  the  following  important 
functions: 

Det<=!rmination  of  specific  private  claiins  to  soil  under  the 
general  rule,  regulation  of  Indian  trade  and  management  of  Indian  af- 
fairs, regulation  of  the  nost-office ,  appointment  of  military  officers, 
save  the  commander-in-chief  and  reginental  officers,  and  of  all  naval 
officers,  comniissioning  all  officers,  iraking  rules  and  regulations  for 
the  military  forces,  subject  to  the  Congressional  Article  of  TTar,  the 
building,  buying  and  eiiuipping  of  ships  decided  on  by  Coneress,  the 
actual  icalcing  of  requisitons,  "s'iper intending  all  officers  app'=>rtaining 
to  the  United  States,"  "directing  and  controlling  the  anplication  of 
money  in  the  detail  according  to  the  general  appropriation  previously 
made  by  Congress,  malcing  recess  appcinticentt; ,  executing  in  general  the 
resolutions,  orders  and  ordinances  of  Cong'-ess,"  smd  calling  extra 
sessions,  all,  of  course,  subject  to  the  law. 

It  is  impossible  to  say  whether  Jefferson  would  have  gone 
farther  had  it  been  constitutionally  possible.   But  it  should  be  noted 
that  the  trend  of  national  development  was  towards  a  superintending 
administrative  agency  standing  between  the  departments  and  Congress. 
Evidently  the  :fre^uent  assertion  that  adrrinistration  in  the  nodern 
seMse  was  not  considered  as  an  executive  function  is  incorrect.   The 
impetus  for  a  separate  executive  so  far  as  national  affairs  was  con- 
cerned was  furnished  primarily  by  the  desire  to  free  Congress  fron  the 
necessity  of  concerning  itself  with  the  details  of  administrative 
business.' 


Compi'-e  with  this  attempt  of  Jefferson's  Ha'^ilton's  criticism 
of  the  existing  system  in  his  resolutions  for  a  general  convention 
adopted  by  the  New  York  legislature  in  17B3.   A  main  division  of  the 
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The  strictly  administrative  phase  of  Congressional  action  was, 
of  course,  not  the  whole  of  it.   It  exercised  the  great  non-logislative 
powers  of  appointment,  of  deterinininf;  financial  policy,  and  of  contrcl 
of  foreign  affairs  as  well.   Its  incapacity  in  all  three  lines  of 
endeavor  is  too  well  known  to  require  demonc-traticr .  Fictional  Jif- 
fer.incoB  constantly  kept  important  difforonccs  unhH<?'=>l  for  long 

periods.   Time  and  again  purely  personal  considerations  proved  the 
governing  factor  in  determination  of  ''oreif;n  policy.   The  laborious 
efforts  to  draft  instructions  for  the  negotiators  of  the  treaty  of 
peace  with  the  accompanying  intrieues  of  the  French  faction  against  the 
English  faction,  served  to  prove  Oon<^ress  incor'petert  in  this  capacity 
as  in  its  strictly  administrative  character.   By  17R7  it  was  a 
thoroughly  discredited  body. 

Thus  in  memy  ways  national  experience  duplicated  the  teachings 
of  State  experience.  We  find  the  saiye  conclusions  that  executive  ef- 
ficiency and  responsibility  vary   inversely  in  proportion  to  the  size  of 
the  executive  body;  that  the  power  to  appoint  and  remove  subordinates  is 
essential  to  control  and  responsibility  in  the  part  of  the  reeQ  head; 
that  military  efficiency  is  directly  dependent  on  unification  of  co7?!mand; 


points  in  which  it  was  defective  was:  "in  confounding  legislative  and 
executive  powers  in  a  single  body:  as,  that  of  determining  on  the  number 
and  quantity  of  force,  land  and  naval,  to  be  employed  for  the  common  de- 
fence, and  of  directing  their  operations  when  raised  ani  equipped,  with 
that  of  ascertaining  and  makin?  requisitions  for  the  necessarv  sums  or 
quantities  of  money  to  be  paid  by  the  respective  States  into  the  common 
treasury;  contrary  to  the  most  approved  and  well-founded  maxims  of  free 
government,  which  require  that  t^e   legislative,  executive,  and  judicial 
authorities  should  be  deposited  in  distinct  and  separate  hands. 
Hamilton,  »?orks  (Lodge  ed . ) ,  vol.  i,  p.  2°.9 .      Hamilton's  inclusion  of 
the  determination  of  the  budget  and  of  the  number  C   ar-ed  forces  as 
executive  functions  is  especially  significant 
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and  that  a  legislative  body  should  not  concern  itself  with  the  details 
of  administration. 

The  adoption  of  the  principle  of  separation  of  powers,  as 
interpreted  to  mean  the  exercise  of  different  functions  of  government 
by  departp-ents  officered  by  entirely  different  individuals,  also  seemed 
insistently  demanded  as  the  sine  qua  non  of  governmental  efficiency. 
It  seemed  indeed  that  only  way  to  secure  that  functional  distribution, 
that  wresting  of  non-legislative  powers  from  a  body  thit  ought  to  be 
entirely  legislative,  which  was  so  greatly  desired.   It  gave  point  and 
Meaning  to  the  statements  of  the  two  theorists  whose  influence  was  so 
great,  Blackstone  and  Montesquieu,  that  confusion  of  powers  in  the  same 
hsinda  was  tyranny. 

And  yet  there  is  a  real  difference.   In  national  affairs,  the 
separate  executive,  ao  feir  as  one  had  evolved,  had  corre  into  being  urder 
the  law.  National  executive  power  was  inherently  and  unavoidably  sub- 
ordinate to  the  legislative.   Kxecutive  organs  depended  for  the  determina- 
tion of  their  powers  on  the  law:  they  were  strictly  the  creatures  of  the 
law.  The  next  step  in  order  ajfter  Jefferson's  committee  would,  had  it 
beeb  possible  to  take  it,  have  been  the  creation  of  a  committee  of  one, 
which  still  would  have  acted  under  Congress.   In  short,  the  tendency  in 
the  national  field  was  more  towards  separation  than  equality.   It  re- 
mained to  be  seen  how  the  new  frame  of  government  wruld  settle  the  matter, 
how,  particularly,  it  would  work  out  the  relations  of  the  existing  de- 
partments, creatures  of  the  law,  to  the  executive  chief,   f/any  character- 
istics of  the  new  executive  were  pnedetermined .  but  not  this,  the  most 
vital  of  all. 
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CHAPTKR  IV 

THE  PRKr.IDSNCY  IN  THK  FEDBRAL  CONVKNTION 

Having  established  the  ^'act  that  the  political  psvcholopv  of 
the  men  who  framed  the  Federal  Constitution  was  by  no  weans 
charactericed  by  that  jealousy  of  the  executive  T/hinh  was  so  prevalent 
in  1776,  and  that,  indeed,  the  pendulum  of  conservative  onirion  had 
swung  so  far  in  the  opposite  direction  that  the  "people  s  representa- 
tives" had  become  the  chief  object  of  its  dislike,  and  having  seen  that 
the  desirability  of  certain  principles  of  executive  organization  had 
been  deeply  impressed  on  the  conservative  mind  by  actual  experience 
with  fovernment,  it  will  be  well  to  attempt  to  visualise  the  problem  of 
national  executive  power  as  it  appeared  to  the  delegates  in  17«7. 

In  the  largest  sense  of  the  term,  it  appeared  the  chief  and  the 
most  difficult  problem  to  be  solved.   The  fundam.ental  defect  of  the 
existing  national  government  was  lack  of  power,  not  lack  of  functions. 
As  PubUw.5   claimed,  "if  the  new  Constitution  be  examined  with  ac- 
curacy and  candour  it  will  be  found  that  the  change  which  it  proposes 
consists  much  less  in  the  addition  of  ^jrh  PO'TERS  to  the  Union,  than  in 
the  invigoration  of  its  ORIGINAL  POV/ERS ."  "'■  Even  the  vesting  of  the 
national  organization  with  the  taxin"  power  was  but  a  substitution  of  new 
means  for  old.  The  field  of  commerce  was  inieed  almost  the  only  completely 
new  function  that  the  national  government  should  acquire.   This,  with  the 
important  prohibitions  on  the  States,  wts  the  only  substantive  chanpe  to 


1   Federalist  Papers,  no.  45,  (Lodge  ed.). 
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be  made.   The  rest  was  a  matter  of  machinery.   The  Federal  Convertior  did 
its  work  much  in  the  same  spirit  of,  for  example,  those  British  Parliar^ents 
which  by  slow  degrees  perfected  the  machanical  device*  of  habeas  corpus. 

The  most  far  reaching  of  these  mechanistic  changes  was  the  sub- 
stitution of  direct  action  of  the  national  sovernT.ent  on  the  individual 
for  the  existing  method.   It  required  no  peculiar  clairvcyarce  to  perceive 
that  this  meant  the  substitution  of  national  executive  officers  and 
national  courts  for  those  of  the  States  in  exactly  the  proportion  that 
nationalism  was  achieved. 

The  executive  problem  was  thus  primarily  one  of  law  enf orcei^ent , 
the  institution  of  a  department  well  enough  equitjped  with  power  to  see  to 
it  that  the  1  iws  were  faithfully  executed  in  distant  Georgia  ard  in- 
dividualistic ffestern  Pennsylvania  and  ffestern  Massachusetts  as  well  as  in 
the  commercial  centers  of  the  seaboard,   ffhen  the  extent  of  the  territory 
for  which  the  new  "overnment  was  to  make  laws  is  considered,  multiplied 
many  times  as  it  was  by  poor  transportation  facilities,  the  problem  takes  on 
alm.ost  the  character  of  a  problem  of  imperial  administration.   Theorists  were 
as  one  in  confining  feasible  democratic  government  to  small  areas,  in  view  of 
the  superior  executive  efficiency  of  povernments  containinp;  a  lar^e  proportion 
of  executive  irresponsibility  and  the  universal  belief  that  a  republican 
executive  was  inherently  weak.   The  delep.ates'  chief  concern  was  thus  to 
secure  an  executive  strong  enough,  not  one  weak  enough.    To  do  this  thev 


See  for  example  Hanilton's  farrous  speech  w>"ere  he  ieclared  that  it  was 
generally  admitted  that  ft&  it  was  not  possible  to  secure  a  reallv  pood  re- 
publican executive.   Farrand ,  Records,  vol.  i.  p.  Z"^? .      He  used  quite  dif- 
ferent languaf^e  when  defending  t^e   Constitution.   See  Federalist  Papers,  no. 
The  friends  of  the  Constitution  were  at  '^uch  pains  to  answer  t^is  objectior, 
utilising  fully,  if  not  very  honestly,  '.'ontesquieu' s  statement  concerning 
confederated  republics.   See  '/ontesquieu.  Spirit  of  Laws,  bk.  ix  char  1 
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believed,  and  rip.htly.  was  peculiarly  difficult  and  corr-pler. 

The  fact  that  certain  principles  of  executive  orranization  had 
become  fixed  in  the  conservative  mind  did  rot,  it  may  »7ell  be  repeated, 
predetermine  the  nature  of  the  national  execTitive.  Not  onlv  \7-?re  th-re 
the  two  separate  lines  of  developirert ,  in  State  and  nation  respectively, 
with  a  fundamental  difference  between  them  an  all-iirportant  point,  but 
there  were  delegates  at  Philadelphia  who  had  not  underiE;one  the  whole  of 
the  conservative  reaction.   It  will  be  remembered  that  in  introducing  the 
discussion  of  the  general  tendencies  of  conservative  thoup.ht,  a  caveat 
was  entered  a^jainst  interpreting  general  opinion  as  unanimous  opinion. 
While  the  opinion  of  the  claas  as  a  whole  was  under  consideration, 
minority  opinion  could  be  disregarded.   But  this  is  no  IcnP'er  true  wi^ere 
the  activities  of  a  small  group  from  this  class  are  concerned.   Then 
personal  differences  become  of  momentous  importance. 

It  is  not  very  easy  to  differentiate  the  dele'^ates  into  classes 
solely  on  the  basis  of  their  adherence  to  a  strong  executive  or  a  weak. 
There  were  other  divisions,  frei[uently  more  fundamental,  whose  lines  cut 
across  those  which  concern  our  investigation.   Chief  of  these  was  that 

which  separated  the  members  into  small  State  and  larpe  State  groups.   There 

S 
was  a  further  division,  based  on  social  and  economic  grounds,  between  the 

Worth  and  the  South,  an!  especially  between  the  North  and  the  three  southern- 
most States.   In  addition,  a  State  might  well  have  peculiar  internal  problems 


ment  the  Constitution  erected,  as  mav  be  observed  from  Hamilton's  omissions 
from  the  quotation  in  Federalist  Papers  no.  9;  namely,  the  examples  which 
Montesnuieu  cited  of  what  he  meant.  For  Montesquieu  r  argument  concerrin;; 
the  superior  executive  strength  found  in  monarchies,  see  Spirit  of  Laws, 
bk.  V,  chap,  x,  whose  title  is  "On  the  Exneditior  Peculiar  to  the  Executive 
Power  in  Monarchies." 

*  Ibid.,  chap,  i,  p.  2. 
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which  influenced  its  attitude.   Such,  for  example,  was  the  case  with 
South  Carolina,  where  the  conservatives  controlled  the  P.tate  legislature 
though  outnumbered  by  the  newcomers  of  the  interior.   The  executive  was 
wholly  the  product  of  no  one  of  these  influences,  but  rather  of  the 
checking  of  one  interest  by  another,  the  countcrchecking  of  each  by  a 
third.  ,  ^  ^<c<-,5V<'(^u/v/ 

However,  by  subotitutirg  "strong  executive"  for  "monarchy",  the 
following  analysis  of  Luther  Vartin,  which,  thourh  a  part  of  a  cairpaipn 
dccuir.ent,  has  the  advantage  of  beinf:  from  the  pen  of  a  narticipant, 
furnishes  a  fairly  accurate  description  of  parties  in  the  Convention. 

There  were  three  parties,  he  said.   The  first  was  that  "whose 
object  and  wish  it  was  to  abolish  ani  annihilate  all  State  r^overnnients, 
and  to  bring  forward  one  general  government,  over  this  extensive  continent, 
of  a  monarchicsil  nature,  under  certain  restrictions  and  liiritations."   The 
second  "was  not  for  the  abolition  of  the  State  ?'overniT'ents ,  nor  for  the 
introduction  of  a  mon6a*chioal  governirent  under  any  form;  but  thev  wished  to 
establish  such  a  system,  as  cculd  ''ive  their  own  States  undue  power  and  in- 
fluence in  the  governirent  over  the  oth^-r  States."   The  third,  the  trulv 
federal  party,  as  "artin  viewed  the  situation /were  for  proceeding  upon 
terms  of  federal  equality;  they  were  for  takir"-  onr  prese'-t  federal  svsteit; 
as  the  basis  of  their  proceedings."   It  was  a  coalition  of  the  first  two 
groups  that  carried  the  constitution,  he  continued,  the  large  State  delerates 
with  State  sovereignty  proclivities  abandoning  their  State  sovereirrty  ideas 
in  return  for  the  enhancement  of  large  State  power. 

4 

Luther  ?/artin.   Genuine   Information;    Parrand ,   Records,   vol,    iii. 
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Like  most  attemptc  at  genoralisation,  Vartin's  explanation  is 
open  to  much,  and  valid,  criticism.   It  contains  for  present  purposes, 
however,  a  sufficient  approximation  of  the  truth.  Nationalism  and  ad- 
herence to  a  strong  executive  did  eo  hand  in  hand,  as  he  said.   Also  there 
were  large  State  delegates  with  pronounced  leaninps  toward  State 
sovereignty  and  weak  government.   TThere  ?/artin  was  farf^est  afield  was  in 
lumping  all  the  State  delegates  into  a  single  class.   At  the  tire  of  the 
great  crisis  over  representation,  Dickinson  told  Vadison: 

You  see  the  consequences  of  pushin?  things  too  far.   3ome  of  the 
members  from  the  small  states  wish  for  tvfo  branches  in  the  General 
Legislature,  and  are  friends  to  a  good  National  Governinent . '^ 

But,  he  added,  equality  of  representation  was  a  sine  qua  nor  for  srall  btate 

entrance  into  the  now  union.   So  Charles  Pinckney,  on  the  Convention  floor 

declared  without  contradiction: 

The  whole  comes  to  this.   Give  ^.   Jersey  an  equal  '''ote,  anl  ^he 
will  dismiss  her  scruples  and  concur  in  the  valid  system. 

It  was  only  because  enough  of  the  small  State  representatives  were,  as 
Dickinson  said,  "friends  to  a  good  ''Tational  Government"  f-at  the  executive 
department  assumed  its  final  shape.  \le   shall  see  though  that  they  demanded 
their  quid  pro  quo  before  they  would  "dismiss  their  scruples." 

We  have  said  that  for  'adherents  of  monarchy'  in  Martin's  descrip- 
tion, the  term  'adherents  of  a  strong  executive'  should  be  substituted.   It 
is  with  considerable  trepidation  that  one  doubts  a  conclusion  of  Professor 
Channing,  who  strongly  intimates  an  'oninion  that  where  there  was  so  much 
smoke  about  monarchy  there  must  >'.ave  been  some  fire,  and  that  the  Bishon  of 


Farrand,  Records,  vol.  i,  p.  P.'yr, .   Madison's  note. 
Ibid.,  vol.  i,  p.  24.'!. 
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Ostjaburg  ru-nor  probably  had  some  substantial  foundation  in  fact.   Surely 
there  was  no  lack  of  monarchic  talk  and,  inised,  monarchic  sentiment, 
enough  to  give  a  far  better  foundation  for  Jefferson's  subsequent  accusa- 
tions af^ainst  the  Federalists  than  Federalist  historians  have  ever  been 
willing  to  admit.   The  difficulty  really  hin'-'es  on  the  defi'^ition  of 
monarchy.   If  monarchy  means  only  an  hereditary  executive,  as  Hamilton,  for 

0 

example,  claimed",  and  it  is  difficult  to  say  that  it  means  anythin?;  else, 
there  was,  we  believe,  no  really  monarchical  party  in  the  Convention.   As 
BzrH,  Stiles  recorded  in  his  diary,  on  the  authority  of  Baldwin,  del9';;ate 
from  Georgia,  it  did  not  "apnear  that  any  raembers  in  Convention  has  the 
least  Idea  of  insiduously  layg  the  Founda  of  a  future  Monarchy  like  the 
Suropean  or  Asiatic  Monarchies  either  antient  or  modern."   But  with  this 
should  be  coupled  Gerry's  statement  in  the  Convention  that  if  general  public 
opinion  were  not  to  be  taken  into  account,  as  Vadison  had  argued,  a  limited 
monarchy,  if  regarded  as  desirable,  should  be  recommenied  "tho'  the  genius 
of  the  people  were  decidedly  averse  to  it."   The  inference  from  this  is 
plain  enough  to  need  no  comment. 

OASb 

Desiring  a  thing  abstractly  and  seeking  to  obtain  it  as  very  dif- 
fere^^t  matters.   Also,  a^er  all,  the  finis'^ed  document  had  to  be  ratified 

7 

Channing,  History  of  the  United  States,  vol.  iii,  pp.  474-47'5,  and 
references  there  cited. 

See  Randall,  Life  of  Jefferson,  vol.  i,  po.         for  a  collection 
of  contemporary  statements  thit  monarcliy  existed. 

"  Farrand,  Records,  vol.  i,  p.  290.  "Bs  this  a  Republican  Govt.,  it  will 
be  asked?  Yes,  it  all  the  Magistrates  are  appointed,  and  vacancies  are 
filled  by  the  people,  or  a  process  of  election  originating  with  the  people." 
Cf.  Dickinson,  vol.  i,  pp.  nc-'^l.  " 

10 

Farrand,  Records,  vol.  iii,  p,    if9. 


86 


before  promulgation.  This  Pact  whs  a  mighty  weapon  in  breakin?;  down 
even  the  walls  of  aeorecy  and  isolation  which  the  Convention  erected 
around  itaelf  and  letting  in  rays  of  that  riore  general  public  opinion, 
whose  tenets  were  not  those  wJiich  the  Convention  approved. 

The  fact  that  the  work  of  the  Convention  had  for  its  subject 
matter  a  set  of  resolutions  introduced  by  Governor  Randolph  of  Virginia, 
but  chiefly  the  work  of  James  Madison,  creates  a  peculiar  interest  in  the 
views  of  the  latter  concerning  executive  power  on  the  eve  of  the  Conven- 
tion.  Madison  has  with  much  justice  been  called  the  fathsr  of  the  Con- 
stitution.  But  the  claims  entered  for  Viis  paternity  do  not  extend  to  the 
fundSLTientals  of  Article  II. 

The  truth  is  that  Vadison's  views  on  executive  power  were  ex- 
tremely vague  when  he  came  to  Philadelphia  in  17^"^.   He  realized  that  the 
Virginia  Constitution  had  created  a  state  of  affairs  that  was  undesirable, 
as  is  evidenced  by  notes  which  he  prepared  in  17^4  for  a  speech  to  be  de- 
livered on  the  question  of  a  general  revision  of  that  instriimont.   The 
executive  department  was  too  weak.   It  was  dependent  on  the  legislature  for 
its  salary  and  "for  character  in  the  trierioal  expulsion."   It  was  expensive 
and  might  be  for  life.   Also  there  was  "no  mode  of  expounding  constitution 
and  of  course  no  check  to  Genl.  Ass'^rr.bly."   In  ??eneral ,  the  "Constitution, 
if  so  to  be  called  defective  in  a  Union  of  now^rs  which  is  tyranny. 
Monte sq."^^ 

Two  years  later,  in  developing  his  ideas  concerning  constitutional 
government  for  the  benefit  of  a  Kentucky  friend,  he  wrote  as  follows  con- 
cerning the  executive  department; 

Though  it  claims  the  2nd  place  rthat  is,  in  Madison's  order  of 


12  Madison,  Writings  (Hunt  ed.).  vol.  ii,  p.  54,  rote  1. 
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treatnentl  is  not  in  my  estimation  entitled  to  it  by  its  iTinortance ,  all 
the  p,r9at  powers  which  are  properly  executive  bein?  transferrel  to  the 
federal  government.   I  have  mile  up  no  final  opinion  whether  the  first 
magistrate  should  be  chosen  by  the' Legislature  or  the  people  at  lar?re  or 
whether  the  newer  should  be  vested  in  one  nan  assisted  by  a  council  of 
which  the  President  shall  be  only  primus  inter  par°s.   There  a^-e  eTaniples 
of  each  in  the  TT.  States  and  probably  advantaf.es  and  disadvantages  at- 
tending each.   It  is  material  T  think  that  the  number  of  members  should 
be  small  and  that  their  salaries  should  be  either  unalterable  by  the_ 
Legislature  or  alterable  only  in  such  rrianner  as  will  not  affect  any  in- 
dividual in  place.  Our  Sxecuti/e  is  the  worst  part  of  a  bad  Constitution. 
The  members  of  it  are  dependent  on  the  Legislature  not  only  for  their 
wages  but  for  their  reputation  and  therefore  are  not  likely  to  withstand 
usurpations  of  that  branch.   They  are  besides  too  numerous  and  expensive. 
Their  organization  vague  and  perplexed  and  to  crown  the  absurdity  some 
of  the  members  may  r/ithout  new  appointment  continue  in  office  for  life 
contrary  to  one  of  the  Articles  of  the  Declaration  of  Rights. '■■ 

He  was,  in  addition,  heartily  in  favor  of  the  New  Yorlc  Council 

of  Revision,  "as  a  further  security  against  fluctuating  and  undigested 

laws,"  and  wrote  favorably  of  an  independent  committee  whose  function  it 

would  be  to  prepare  bills  on  such  subjects  as  seemed  proper  to  them  for 

submission  to  the  legislature  and  also  to  act  as  a  drafting  bureau  for 

14 
the  legislature  when  in  session. 

The  real  truth  of  the  situation  appears  from  these  recommenda- 
tions. Madison  saw  the  defects  of  what  existed,  but  he  did  not  as 
olesirly  see  the  remedies.   On  the  fundamental  matter  of  choice  he  was  still 
undecided,  and  on  the  equally  important  matter  of  unitv.   IThere  f^e  makers 
of  the  New  York  constitution  had  seen  the  unit  executive,  Madison  saw  a 
'small  number.'   This  is  an  accurate  measure  of  the  differences  between 
them.   It  is  certain  that  Madison  completely  understood  and  approved  the 
theory  of  limited  government.  His  wholehearted  acceptance  of  the  idea 
of  the  council  of  revision  indicates  an  approval  of  the  idea  of  independent 
departments.   But  as  yet  he  did  not  think  the  matter  through  as  consis- 
tently as  had  been  done  by  others. 

^*  Madison  to  Caleb  ffallace,  August  23,  17^5;  yadison,  fTritin^s 
^Hunt  ei.),  vol.  ii,  pp.  1«9-170. 

Vadiaon,  Writings  (Hunt  el.),  vol.  ii,  p.  l^-s. 
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It  may  be  that  to  Maiison's  contexr^lative ,  unassertive  mind 

the  executive  problem  was  not  particularly  attractive.   It  may  be,  and 

probably  is,  true  that  his  attention  was  engrossed  in  the  federal  asnects 

of  the  problem,  for  his  memorandum  on  Confederations  is  the  evidence  of 

much  laborious  effort.    At  anv  rate,  whatever  the  reason,  his  ideis  on 

the  subject  of  executive  power  were  no  more  cor-plete  in  1787  than  in 

1785.   With  that  intellectual  honesty  which  was  always  characteristic  of 

the  man,  he  admitted  the  vagueness  with  entire  candor.   T'^us ,  in  a  letter 

to  Washington,  written  as  late  as  April  16,  1787,  he  frankly  states: 

I  have  scarcely  ventured  as  yet  to  form  my  own  opinion  either 
of  the  manner  in  which  fthe  executive "j  ought  to  be  constituted  or  of 
the  authorities  with  which  it  ouf^ht  to  be  cloathed.'-^ 

He  still  advocates  a  council  of  revision,  but  now  "including  the 
great  ministerial  officers,"  rather  than  a  portion  of  the  judiciary,  and 
also   national  appointment  of  all  executive  officers,  in  order  to  secure 
real  national  supremacy.   But  this  is  the  extent  of  his  positive  sug- 
gestions. 

It  should,  in  justice  to  Vadison,  be  said  that  the  Virginia 
resolutions  which  were  submittal  bv  Randolnh  to  the  Convention  must  have 
bean  considered  by  him  entirely  tentative.   An  analysis  of  their  executive 
provisions  reveals,  however,  that  they  coincide  very  Generally  with  his 
ideas  so  far  as  they  had  been  formulated.   Complete  le^'islative  and 
executive  separation,  so  far  as  concerns  oersons,  was  provided  by  a  resolu- 
tion prohibiting  members  of  either  branch  of  the  legislature  from  holding 
other  office.  State  or  national,  during  their  term  of  office  or       years 

Of  Anoient  and  Modern  Confederacies;  ITritinrs  (Hunt  ed . ') ,  vol.  ii, 
pp.  3^9-590. 

^^  Madison  to  Washington,  April  1'=:,  178'';  Writinss  (Hunt  ed.),  vol.  ii, 
p.  343. 
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thereafter.   The  number  of  the  ohiof  magistracy  was  undetermined. 
Sleotion  should  be  by  the  legislature,  without  eligibility  for  re- 
election.  Kxecutive  salaries  should  be  .fixed.   A  council  of  reviaion 
of  the  New  York  tjrpe  was  provided,  which  should  possess  a  ^qualified 
veto  on  national  legislation  and  *:,he  proposed  le?.islative  veto  of 
State  enactments.  The  executive  powers  vjere  to  be  "to  execute  the 
national  laws*  and  to  "enjoy  the  Executive  rights  vested  in  Congress  by 
the  Confederation."" 

ffhat  Madison  considered  these  executive  rights  to  be  becomes 
more  apparent  from  certain  supplementarv  resolutions  introduced  by  him 
on  June  1st.   As  a  substitute  for  the  original  definition  he  moved: 

That  a  national  Executive  ought  to  be  constituted  with  povrer 
to  carry  into  effect  the  national  laws,  to  appoint  to  offices  in  cases 
not  otherwise  provided  for,  and  to  execute  such  other  nowers  not 
Legislative  nor  Judiciary  in  their  nature  as  may  from  time  to  time  be 
delegated  by  the  national  Legislature .^5 

Considering  the  two  sets  of  resolutions  as  a  whole,  we  may  say 
that  the  executive  proposed  by  them  was  essentially  subordinate  to  the 
legislature.   The  fixed  nature  of  the  executive  salary,  the  provision  for 
ineligibility  for  reelection,  and  the  council  of  revision  point  unmis- 
takably towards  a  desire  for  an  independent  exercise  of  the  executive 
powers.   But  legislative  election  and  legislative  deterTiination  of  the 
major  part  of  executive  competencv  negated  any  idea  of  departmental  co- 
ordination.  Madison  seems,  indeed,  to  have  been  thinking  chiefly  in 
terms  of  the  existing  national  organization.  His  executive  would  have 
been  a  smaller  committee  of  states,  strengthened  bv  the  veto  now^r,  but 
confined  to  the  business  of  carrying  out  the  laws.   The  influence  of 
State  experience  is  shown  in  the  salary  and  the  council  of  revision 

17 

Resolutions  proposed  by  Vj?.  Randolnh  in  Convention,  nos.  4,7, 
KrrL  "^"^eea  were  to  be  chosen  by  the  legislature;  resolution  9. 
i-arrand.  Records,  vol.  i,  pp.  JO-21. 

■"•^  Ibid.,  vol.  i,  t).  67. 
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provisions,  but  the  primary  influence  was  the  national  one.   Had  these 
provisions  been  incorporated  into  the  finished  Constitution,  the  American 
executive  must  have  been  of  a  type  resembling  in  many  fundamentals  Tjavs 
the  typo  found  -4fi  modern  Switserland . 

As  soon  as  the  e-jcecutive  provisions  of  the  Virginia  plan  were 
reached,  however,  a  very  different  solution  for  the  executive  problem  was 
offered  by  James  ffilson  of  Pennsylvania.   A  nationalist  of  the  nationalists, 
he  conceived  the  executive  as  a  part  of  a  governmental  whole,  which,  during 
it3*±f  from  the  general  body  of  the  nation,  irould  supplant  separation  and 
reduce  the  States  to  a  position  of  nractical  and  legal  subordination  to  the 
nation,   "if  we  are  to  establish  a  national  Government,"  he  said,  "that 
Government  ought  to  flow  from  the  people  at  lar^e."  ' 

With  respect  to  the  executive,  this  meant,  negatively,  the  elimina- 
tion of  the  interposition  of  the  States  in  its  composition.   Positively,  it 
meant  an  executive  which,  resting  on  the  support  of  the  whole  people,  would 
maintain  its  independence  against  the  legislature  and  so,  whatever  the 
emergency,  exercise  its  powers  without  fear  of  interference  by  temporary 
whims  of  the  people  or  the  people's  representatives. 

The  concrete  provisions  of  Wilson's  plan  were  well  calculated  to 

attain  these  ends.  The  chief  magistracy  should  be  exercised  by  one  man, 

20 
as  giving  most  energy,  dispatch,  and  responsibility."   Also,  this  unity 

must  be  real,  not  nominal.   Thore  should  be  no  council,  "which  oftener 

19 

Farrand,  Records,  vol.  i,  p.  151.   See  further  pp.  49,  52,  132.   It 
is  not  within  the  scope  of  the  present  studv  to  discuss  the  matter  of  the 
Convention  s  intentions  concerning  the  States'  relations  to  the  Union. 
Men  like  Wilson  and  Gouverneur  Vorris,  ^^f^never,  unioubtell"  saw  with  clear 
vision  the  necessity  of  destroying  the  States  qua  States,  in  the  strict 
sense  of  the  word,  and  understood  what  thev  were  ioine.   As  Vorris  said, 
he  could  not  see  how  there  could  be  two  sovereigns,  p.  4*^. 

Farrand,  Records,  vol.  i,  p.  r.5. 
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serves  to  cover,  than  prevent  Tnalpractices ."  "^  That  independence  mipht  be 
real,  he  proposed  an  absolute  veto,  to  be  vested  in  a  council  of  revision 
of  the  New  York  type.    Most  important  of  all,  election  should  be  by  the 

people,  and,  since  no  responsibility  was  owed  to  them,  there  should  be 

23 
unlimited  reeligibility  and  a  relatively  short  term. 

"He  was  almost  unwilling,"  Tfilson  said,  "to  declare  the  mode 
which  he  wished  to  take  place,  being  apprehensive  that  it  mipiht  appear 
chimerical.   He  would  say  however  at  least  that  in  theory  he  was  for  an 
election  by  the  people;  Sxperience,  particularly  in  N.  York  and  'Zassts., 
shewed  that  all  election  of  the  first  magistrate  by  the  people  at  large, 
was  both  a  convenient  and  successful  mode.   The  objects  of  choice  in 
such  cases  must  be  p'^rsons  whose  merits  have  general  notoriety."" 

And  again: 

Mr.  Wilson  renewed  his  declarations  in  favor  of  an  appointment  by 
the  people.   He  wished  to  derive  not  only  both  baanches  of  the  Legislature 
from  the  people,  without  the  intervention  of  the  State  Legislatures  but 
the  Executive  also,  in  order  to  make  them  as  independent  as  possible  of 
each  other,  as  well  as  of  the  Stites.*-^ 

Evidently,  however,  the  force  of  anti-democratic  sentiment  was  too 
strong,  and  on  the  ensuing  day,  he  moved  for  election  by  an  electorsil 
college  chosen  directly  by  the  people. ^^ 

As  to  the  powers  of  this  officer,  Tfilson  was  in  accord  ".'ith  the 
general  view  that  the  British  prerogative  powers  were  not  the  proper  model 


21 

Psu-rand,  Records,  vol.  i,  p.  97. 

"^  Ibid.,  vol.  i,  p.  98. 

2*  Ibid.,  vol.  i,  p.  fiR. 

"^  Ibid.,  vol.  i,  p.  '^R. 

25  Ibid.,  vol.  i,  p.  ^9. 

^^  Ibid.,  vol.  i,  p.  m. 
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since  some  were  undoubtedly  of  a  le?;i3lative  nature.   The  only  powers  he 
conceived  strictly  executive,  he  said,  :vere  "those  of  executinf^  the  laws 
and  appointing  officers,  not  appertaining;  to  and  appointed  by  the 
Legislature,"  thou«^h  he  would  have  extended  tl-e  appointing  power  to  in- 
clude appointHients  to  judicial  office  since  "experience  showed  the  im- 
propriety of  such  appointments  by  nuinerous  bodies,"  the  "necessary  con- 
sequence" «f  which  would  be  "intrigue,  partiality,  and  concealment." 
"a  principal  reason  for  unity  in  the  Executive,"  he  added,  "was  that 
officers  might  be  appointed  by  a  sin(»le  responsible  person." 

By  accepting  the  principle  of  Madison's  supplementary  resolu- 
tions defining  executive  power,  which  he  seconded,  Wilson  laid  himself 
liable  to  the  same  criticism  that  Madison  did.   But  nerortheless  Wilson's 
plan  went  fair  beyond  Madison's  not  only  on  questions  of  detail  such  as 
whether  the  executive  should  name  the  judges,  as  Wilson  believed,  or  the 
Senate  as  Madison  preferred, ""or  whether  the  executive's  veto  should  be 
absolute,  but  in  general  scope.   Choice  by  the  people  was  the  ksvstone 
of  his  concept.   If  the  president  were  to  be  in  a  position  of  indepen- 
dence such  as  he  desired,  he  must  be  backed  by  popular  support,  he  niust 
be  the  representative  of  the  whole  people  and  he  fr.ust  have  in  his  own 
hsuida,  supported  by  the  authority  of  the  judiciary,  a  weapon  for  the 
protection  of  his  powers,  and,  we  may  believe,  the  pov/er  of  patronage 
further  to  strengthen  his  position.   The  elimination  of  legislative 
choice  and  the  ministerial  council,  with  all  its  potentialities j 


^   Ibid.,  vol.  i,  p.  13:5. 

Madison  accepted  the  idea  of  a  single  executive  with  a  council 
frem^ whose  advice  he  could  depart  "at  his  peril"  and  a  long  term.   See 
King  s  notes,  Farrand ,  Racoris,  vol.  i,  d.  70. 
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amounted  to  a  complete  revision  of  the  Virpinia  plan.   If  accepted,  the 
new  plan  would  place  the  executive  in  a  relation  of  equality  to  the 
legislature,  since  both  would  derive  their  powers  from  the  same  source 
and  on  the  same  terms,  and  both  should  be  responsible  alike  to  the  nublic. 

ffilson's  appeal  to  the  experience  of  New  York  and  '/Tassachusetts 
in  support  of  the  principle  of  popular  election,  and  his  insistence  "that 
he  was  not  governed  by  the  British  Model  which  was  inapplicable  to  the 
situation  of  this  Country,  the  extent  of  which  was  so  preat ,  and  the 
manners  so  republican,  that  nothing  but  a  ^reat  confederated  Republic 
would  do  for  it"   are  scarcely  necessary  to  indicate  where  he  derived 
his  ideas.   He  was  thinking  of  the  only  strong  and  satisfactory  repub- 
lican executive  in  existence,  the  New  York  governorship.  The  experience 
of  Kiassaohusetts  were  corroborative,  but  the  inclusion  of  the  council  of 
revision  euid  the  elimination  of  the  privy  council  put  the  Wew  York  stamp 
unnistakeably  on  these  recommendations.   Even  the  term  which  was  recom- 
mended, three  years,  was  that  of  the  New  York  governor. 

The  immediate  results  of  Wilson's  activities  were  relatively 

slight,  being  confined  to  the  matter  of  unitv.   The  issue  was  clear  cut, 

Wilson  decleiring  in  advance  that  he  intended  to  have  no  council  .''and  the 

vote  was  decisive,  seven  States  to  three,  New  York,  Delaware  and  Maryland 

33 
furnishing  the  dissent.   For  the  rest,  however,  the  principles  of  the 

Virginia  plan  were  retained.   Choice  by  electors  was  defeated  by  a  large 

vota,  and  legislative  election  retained  by  a  similar  one.    The  terra  of 


31 

In  the  debate  on  unitv  or  pluralltv  of  the  executive.   Parrand, 
Records,  vol.  i,  p.  f^6 . 

32 

The  fact  that  Gerry  asked  Wilson  whether  he  intended  to  have  a 
council  or  not  is  a  good  illustration  of  the  latter 's  leadership  at  this 
stage  of  the  proceedings. 

Statps  wlnl^H  W^'^^r  ''^\^°"btless  due  to  a  belief  that  the  snail 
States  would  have  a  chance  to  participate  in  the  personnel  of  a  plural 
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office  was  set  at  seven  years,  the  principle  of  inelif;ibilitv  bein?  re- 
tained.  The  chief  magistrate  was  declared  impeachable  for  "malpractice 
or  neglect  of  duty."   His  salary  was  placed  beyond  les;islative  control. 
The  council  of  revision  idea  was  "iven  up,  the  purely  executive  veto  bein? 
substituted .  The  executive  duties  were  declared  to  be  to  execute  the  laws 
and  to  make  appointments  not  otherwise  vested  bv  the  Corstitution,  the 
exception  including  jud-'es,  which  were  to  be  made,  despite  Hilson  s  ap- 
position, by  the  upper  house  in  accordance  wifn  Madison's  motion i^-^ 

From  one  point  of  view,  however,  the  abandonment  of  the  council 
type  of  executive  is  very  significant.   Every  State  but  New  York  possessed 
a  separate  council  which  formed  a  part  of  the  maf^istracy.  The  council  was 
likewise  a  fsuniliar  part  of  colonial  government,  and  was  emphasized  in 
British  constitutional  theory.   To  take  the  step  then  taken  demonstrated  a 
willingness  to  break  with  the  past  that  is  explicable  only  in  the  li»ht  of 
the  events  which  we  have  observed.   The  principle  that  executive  efficiency 
and  executive  responsibility  varied  in  inverse  proportion  to  the  size  of  the 
executive  body  had  been  ^o   strongly  inculcated,  in  so  many  different  ways, 
that  it  was  strong  enough  to  force  the  acceptance  of  a  new  principle  of 
executive  organisation.  Hitherto,  as  Mason  of  Virginia  lamented  at  the 
close  of  the  convention's  work,  even  "the  Grand  Signer  kiraself  had  his 
Divan. "'6 

Alse  it  was  true  that,  if  the  Convention  was  not  ready -to  accept 


executive  as  muoh  as  to  a  jealousy  of  the  executive. 

**  Pennsylvania  and  Maryl md  were  the  dissenters.   The  printed  journal 
gives  Wew  York  as  divided.   The  Maryland  vote  was  determined  by  a  belief 
that  the  sn-all  States  stood  a  better  chance  in  an  electoral  college  than  in 
the  legislature.   This  is  purely  inferential,  but  at  a  later  time  the  other 
small  States  saw  the  matter  in  the  ssune  li^^ht. 

<     /^V   *!;!  *■"'  °*'  *•"'  *"''^«='  '•'solutions ,  see  Farrand .  R,oorls.  vol. 
ii/jui?cia/?^o:n?oiri„^:;:"?l'?"  •-«  """"'^'   '"  ro,ol„tio„3  nee.  9   an4 
*^  Farrand,  Records,  vol.  ii,  p.  r,^^^ 
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nilson's  principles  of  organiiation,  they  were  e«|uallv  unwilling  to  ancent 
the  opposing  view  of  complete  subordination  of  the  executive  anl  its  com- 
plement, the  unoheclted  legislature.   The  latter  concept  was  placed  before 
the  Convention  with  sufficient  clarity f  ^ Madison  reports: 

Vr.  Sherman  said  he  considered  the  Executive  magistracy  as 
nothing  more  than  an  institution  for  carrying  the  will  of  the  Legislature 
into  effect,  that  the  person  or  persons  ought  to  be  appointed  by  and  ac- 
countable to  the  Legislature  only,  which  was  the  depository  of  the  supreme 
will  of  the  Society,  They  were  the  best  judges  of  the  business  which 
ought  to  be  done  by  the  Sxecutive  department,  and  consef^uently  of  the 
number  necessary  from  time  to  ti-e  for  doing  it,  he  wished  the  number 
might  not  be  fixed,  but  that  the  legislature  should  be  at  liberty  to  ap- 
point one  or  more  as  experience  might  dictate. ^^ 

He  likewise  "contended  that  the  national  Legislature  should  have 
power  to  remove  the  Executive  at  pleasure."    Bedford  went  even  further, 
and  "was  opposed  to  every  check  on  the  Legislative,  even  the  Council  of 
Revision  first  proposed.  He  thought  it  would  b©  sufficient  to  mark  out  in 
the  Constitution  the  boundaries  to  the  Legislative  Authoritv,  which  would 
give  all  the  requisite  security  to  the  rights  of  the  other  departments. 
The  Representatives  of  the  People  were  the  best  judges  of  what  was  for 
their  interest,  and  ought  to  be  under  no  external  control  whatever.   "" 

The  viatory  for  a  unit  executive  and  for  the  qualified  veto  was 
thus  an  express  repudiation  of  this  principle  of  subordination  in  its 
extreme  form.  The  status  of  the  definition  of  executive  powers  and  of  the 
node  of  election  at  the  conclusion  of  the  committee  of  the  whole  stafe 
left  the  executive  weak  and  dependent*   But  it  was  a  real  ^ain  for  the 
strong  executives  to  secure  a  decisive  defeat  of  the  opposing  principle. 

It  should  bo  noted  further  that  the  cose  connection  of 


33 

Ibid.,  vol.  i,  p.  S5. 

Ibid.,  vol.  i,  pp.  100-101. 


96 


centraliiat.ion  of  power  and  the  execiitive  nroblem  was  not  allowed  to 
pa83  without  notice.   The  speaker  was  Dickin.-on.  Reverting,  to  the 
familiar  argument  that  a  "firm  Executive  could  only  exist  in  a  limited 
monarchy,"  he  emphasised  "the  division  of  the  Country  into  distinct 
States"  as  a  "principal  source  of  stability."  '   This  was  a  timely 
reminder  to  those  who  were  seeking  consolidation  that  the  States  were 
Valuable  as^encies  in  making  and  enforcing  the  law.  The  matter  was  in 
reality  totally  distinct  from  the  question  of  State  soveroif^nty ,  how- 
ever much  it  might  have  been  confused  at  the  time.   Dickinson  s  was  an 
appeal  to  the  principles  of  local  self  government  against  that  of 
centralisation,  with  its  inevitable  concomitant , a  bureaucracy.   This 
was  necessary  enough,  when  even  Madison,  who  wis  never  an  extremist, 

was  doubtful  concerning  the  possibility  of  laying  down  any  exce-pt  very 

41 
general  limits  on  national  competence. 

The  completion  of  the  work  of  the  committee  of  the  whole  on  the 
Virginia  plan  marked  the  beginning  of  the  critical  stage  of  the  Con- 
vention's proceedings,  opening  with  the  submission  of  the  Pateraon  plan, 
and  renewed  immediately  as  soon  as  the  Convention  reached  those  portions 
of  the  Committee's  report  which  dealt  with  representation.   Representa- 
tion was  continuously  the  great  issue,  and  consequently  questions  re- 
lating to  the  executive  were  completely  overshadowed. 

The  executive  provisions  of  the  Paterson  plan  are,  howev?»r,  not 
without  interest,  though  perhaps  framed  as  much  with  a  view  to  win  sup- 
port from  the  Randolph-Mason  type  of  large  State  delegates  as  to 
establish  an  executive  regarded  as  intrinsically  good.  The  character- stic 


40 


Faraand ,  Records,  vol.  i,  n.  f^c- . 


*^  Ibid.,  vol.  i,  o.  at. 
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features  were  the  proviaion  that  the  executive  should  be  an  organ  cc-pletely 
distinct  from  the  legislature,  the  retention  of  the  plural  executive  to  be 

chosen  by  the  legislature  without  eligibility  for  reeloction,  and  the  re- 

42 
aarkable  provision,  fathered  by  Dickinson,  that  the  executive  should  be 

removable  by  the  legislature  on  application  of  a  majority  of  Gtate  execu- 
tives.  The  executive  powers  were  defined  as  a  "general  authority  to 
execute  the  federal  acts,*  the  appointment  of  all  federal  officers  not 
otherwise  provided  for  by  the  constitution,  including  judges,  and  the 
direction  of  all  military  operations,  without  the  power  of  personal  commanl.' 
Since  the  government  would  operate  to  a  great  degree  on  the  States  rather 

than  on  individuals,  the  executive  was  empowered  to  call  out  the  national 

^44      ... 
forces  for  the  purpose  of  coercing  a  recalcitrant  member,  a  provision  m 

itself  sufficient  to  discredit  the  whole  plan. 

Thus  even  the  small  States,  when  fi^'^tinp  for  influence  with  the 
weapon  of  State  sovereignty  and  weak  government,  accented  the  principle  of 
personal  separation  and  that  of  executive  control  of  military  operations  and 
of  appointments.   Indeed,  with  the  excention  of  the  omission  of  the  veto 
provision,  a  very  vital  matter  however,  there  is  a  general  similarity  to  the 
Virginia  plan  as  originally  submitted.   Personal  separation,  executive  ap- 
pointment of  officers,  and  executive  control  of  the  military  may  consequently 
be  considered  as  accepted  by  all  as  correct  prirciples,  whatever  differences 
might  exist  as  to  other  matters.   The  lessons  of  State  and  national  ex- 
perience on  these  points  had  been  too  deeply  impressed  on  the  delegates' 
consciousness  to  permit  their  subordination  even  to  influences  with  a  more 
direct  selfish  appeal. 
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Farrand,  Records,  vol.  i,  p.  ''5. 
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Ibid. ,  vol.  i,  p.  !?40. 


The  submission  of  the  Paterson  resolutions  had  one  indirect 
effect  which  certainly  was  not  foreseen  by  their  sponsors,  nar^.elv,  '•.he 
famous  speech  by  Hamilton  in  which  he  advocated  a  strenp;thening  of  the 
Virginia  resolutions  rather  than  a  weakening  of  thein,  and  submitted  his 
sketch  of  a  constitution,  embodying  his  fundamental  constitutional  ideasf'' 

Inasmuch  as  Hamilton  entered  into  no  detailed  analysis  of  his 
proposals,  considerable  caution  must  be  observed  in  declaring  what  were  his 
real  intentions,  but  reoommendations  proceeding  from  such  an  important 
source  can  not  be  disregarded. 

The  Governor,  to  adoDt  Hamilton's  title,  was,  in  this  plan,  to 
be  chosen  by  electors,  wi  the  manner  contemplated  by  Wilson,  and  was  to 
hold  office  during  good  behavior.   He  was  to  possess  an  absolute  veto, 
the  "execution  of  all  laws  passed,  the  direction  of  military  operations 
in   time  of  war,  the  power  to  make  treaties,  "with  the  advice  and  approba- 
tion of  the  Senate,"  the  power  to  make  all  appointments,  ircludinp  those 
of  ambassadors,  subject  to  the  veto  of  the  Senate,  and  the  "sole  appoint- 
ment of  the  heads  or  chief  officers  of  the  departments  of  Finance,  Tar 
and  Foreign  Affairs."   Removal  of  the  chief  ma?:istrate  was  to  be  for 
"msd-  and  corrupt  practice,"  all  impeachments  being  triable  by  a  court 
composed  of  the  chief  justices  of  the  respective  States. 

It  is  difficult  to  deduce  precisely  what  Hamilton  had  in  mind  to 
accomplish  by  these  provisions.  The  question  hinges  on  his  comprehension 
of  ministerial  government  as  then  practiced  in  Great  "ritain.  Ha-ilton 
knew  that  the  British  Commons  could  "make  the  monarch  tremble  at  the 
prospect  of  an  innovation,"  referring  to  the  recent  experience  in  Great 

l5 

Madison's  version,  Parrand ,  Records,  vol.  i,  pp.  2S2-293;  Gates' 
version,  ibid.,  vol.  i,  pp.  294-301;  Hamilton's  brief,  ibid.,  vol.  i, 
pp.  304-Jll. 
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Britain  with  Fox  and  the  India  bill.   He  believe  1,  too,  that  the  secret 
of  that  executive  leadership  which  has  always  been  inherent  in  the 
British  Crown,  whoever  may  exercise  its  powers,  was  preserved  in  Great 
Britain  only  by  the  use  of  'influence,'  a  euph^uism  for  the  prevailing 
corruption.   The  exclusion  of  the  Senate  from  participation  in  the 
naming  of  the  department  chiefs  points  to  a  realization  that  these  of- 
fices stood  in  a  special  relation  to  the  chief  magistrate.   This 
evidence,  however,  is  not  conclusive  that  Hamilton  was  thinking  of 
government  through  the  ministers,  rather  than  the  chief  magistrate.   And 
yet  the  position  he  assumed  when  secretary  of  the  treasury  strengthens 
the  feasibility  of  the  assumption  that  he  had  something  of  the  kind  in 
mind:  not,  to  be  sure,  ministerial  government  of  the  French  type,  but 
ministerial  government  characterized  preeminently  by  executive  leader- 
ship in  the  formulation  of  policy,  tempered  by  the  necessity  of  securing 
adoption  of  this  policy  by  the  legislative  houses;" 

The  alternative  to  this  interpretation  woul  1  seem  to  be  that 
Hamilton  wished  to  remove  the  executive  from  all  control.  His  chief 
magistrate,  certainly,  would  have  been  amenable  neithor  to  the  people 
nor  to  the  legislature.  The  impeachment  process  provided  was  distinctly 


which  was  never  submitted.   Farrand ,  Records,  vol.  iii,  pp.  '^22-''25.   The 
chief  difference  between  the  two  is  in  the  fact  that  in  the  second  two 
electoral  colleges  were  provided. 
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Farrand,  Records,  vol.  i,  p.  "il^. 


Federalist  Papers,  no.  71,  (Lodge  ed.),  p. 
48 
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ffe  have  seen  that  Hamilton  believed  that  the  determination  of 

military  and  financial  policy  at  least  was  an  executive  function.  (See 
above,  p.     ),  and  also  that  in  the  later  days  of  Conf^ress  a  largo 
degree  of  actual  control  over  policy  initiation  passed  to  the  heads  of 
the  departments.   (See  p.    and  footnote.)  In  the  absence  of  a  clear 
n«Mn!r^"^^\"^  f   the  possibilities  of  the  power  of  dissolution  and  of 
Ta.\      \"T7^.l^   '''"  *^"''  °^  '^«  "°"^«  °f  Commons,  Hamilton,  as  did 

na  ronIr?h  "exnLS:tion°of'thisT".'°  .^^""^""  ^^^  ^^  ^"--  t^— h 
elusion!  then,  to  believe  ?hat  H^.Jlf  ^^  '?*  ^^  ^'  "°^  ^  ^^''  ^«^^^«^  -O' 
similar 'to  tMs  L IJeTnitof  st'ei!"         '^   '"'''"''  ""'''"' 
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judicial  in  character.   It  certainly  was  not  intended  as  a  control  over 
executive  policy,  for  Hamilton  wouli  never  have  admitted  State  participa- 
tion if  he  had  believed  that  it  would  be  utilized  for  such  a  mirpose. 
The  check  of  the  Senate  on  the  treaty  making  and  appointing  powers  are  the 
only  exceptions  admitted,  that  body  being  the  war  declarinp;  body  as  well. 
The  reason  for  this  was,  in  Hamilton's  own  words,  because  "one  of  the  weak 
sides  of  Republics  was  there  being  liable  to  foreign  influences  and  cor- 
ruption."   But  Hamilton's  Senate  was  to  serve  for  life,  was  to  represent 
the  wealth  and  aristocracy  of  the  country.   Resnonsibility  to  it  would  be 
a  very  different  kind  of  responsibility  from  what  Wilson  had  in  mind. 

Thus,  whatever  the  interpretation  placed  on  these  proposals,  it 
is  plain  that  there  was  at  its  basis  an  idea  totally  different  from  TTilscr's 
concept  of  the  national  representative,  responsible  to  the  whole  people  and 
subject  at  short  periods  to  popular  judgrrent.   It  may  well  be  doubted, 
indeed,  whether  Hamilton  ev^r  fully  understood  this  concept.  His  attempt 
to  make  hirasilf  prime  ininister  under  TTashington,  even  his  independent 
negotiations  with  Adsune'  cabinet  members,  point  in  this  directicn.  He 
failed  to  see  the  incompatibility  between  the  concept  cf  the  active  chief 
magistrate,  completely  responsible,  but  to  the  people  not  the  legislature, 
and  the  practice  of  independent  ministerial  activities  which  had  as  their 
basis  special  relations  between  the  minister  and  the  lower  hcuse;  to  com- 
prehend that  the  executive  leadership  in  policy  formulation  whicli  he 
desired  should  come  through  the  instrum:entalitv  of  presidential  reccm- 
mendations,  not  t4**6€  of  the  heads  of  the  departments.   In  any  event,  the 
executive  of  the  Constitution  is  net  traceable  to  Hamilton's  reccirjnenda- 
ticna.   Even  senatorial  participation  in  appointment  and  foreign  affairs 

50 
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came  froiri  a  different  Fource,  as  vdll  be  seen  in  the  proper  place. 

After  the  defeat  of  the  Paterson  plan  and  prior  tc  a  resuirp- 
tion  of  the  discussion  of  the  issue  of  representation,  that  portion  of 
the  amended  Virginia  plan  which  provided  that  no  menber  of  the  lep;is]a- 
ture  should  hold  any  other  office,  State  or  national,  durinf:  his  term  of 
office  or  for  one  year  thereafter,  was  taken  ur.  for  discussion.   It  is 
only  the  matter  of  holding  national  office  that  has  a  bearinr  on  the 
executive  problem,  but  the  debate  on  this  issue  is  interesting;  from 
several  points  of  view. 

The  possession  by  ministers  of  seats  in  the  legislature  is,  of 
course,  of  the  essence  of  ministerial  governirent.  The  unanimity  with 
which  the  leaders  of  1787  rejected  the  principle  is  well  known,  even 

Hamilton  being  in  favor  of  a  prohibition  of  possession  of  other  offices 

52 
during  the  active  term  of  the  legislator'.   This  had  been  quite  generally 

attributed  to  the  influence  of  theorists,  and  especially  of  f/ontesquieu, 

as  if  the  framers  of  the  Constitution  were  content  to  accept  a  political 

c 
abstration  on  its  own  merits  and  then  apply  it  blindly.   We  have  seen, 

however,  that  in  national  affairs,  personal  separation  was  dictated 

priicarily  by  the  very  practical  desire  to  get  good  executive  officers 

and,  at  the  same  time,  to  secure  a  much  needed  functional  distribution, 

while  in  the  State  the  primarv  motive  was  to  obtain  an  external  check  on 

the  lerislature  which  would  help  to  keep  the  legislature  wit>^in  the  limits 

set  by  the  Constitution.  This  debate  reveals  another  important  influence 

which  worked  towards  the  same  end,  naTiely,  Pritibh  corruption. 
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m.ittee 
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The  blank  in  the  original  Virginia  rlan  hid  been  filled  by  the  con- 
of  the  whole  with  'one.'   Farrand,  Records,  vol.  i,  p.  217. 

Farrand,  RecordG,  vol.  i,  p.  ?52. 
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British  c  eminent  at  or  s  on  the  history  of  Am'^rican  gcvernirental 
institutions  have,  more  than  once,  taken  occasion  to  call  attention  to 
the  fact  that  American  political  philosophy  in  the  latter  part  of  the 

eighteenth  century  was  dominated  by  the  doctrine  of  original  -  and 

53 
ineradicable  -  political  sin.   It  is  a  fair  answer  to  say  that  in  ar- 
riving at  this  conclusion  the  Fathers  followed  the  inductive  method,  a 
great  portion  of  their  observation  being  devoted  to  English  examples. 
Eut  there  is  more  than  this  involved  in  the  matter.   The  r.en  vi^o   irale 
the  constitution  were  not  so  blind  as  to  fail  to  see  the  very  plain 
fact  that  ministers  sat  in  Parliamert.   The  full  significance  of  this 
fact  was  obscured  to  many  of  them,  not  to  the  extent  that  they  did  not 
realize  at  least  the  practical  effects  which  v:ere  entailed. 

Thus  in  the  present  debate  the  ??nglish  born  Pierce  Butler  "ap- 
pealed to  the  exam.ple  of  G.  B.  where  men  got  into  Parlt.  that  they  might 
get  offices  for  themselves  or  their  friends.   This  was  the  source  of 
the  corruption  that  ruined  their  Govt."   Mason,  likewise,  declared: 

I  adm.ire  many  parts  of  the  British,  constitution  and  fjovernment, 
but  I  detest  their  corruption.   VThy  has  the  power  of  the  croT/n  so  re- 
miirkably  increased  the  last  century?   A  stranger,  by  reading  their  laws, 
would  suppose  it  considerablj'  diminished;  and  yet  by  the  sole  nower  of 
appointing  the  increased  officers  of  government,  corruption  pervades 
every  town  and  village  in  the  kingdom. 55 

And,  again,  on  the  ensuing  day,  Butler  cited  British  example: 

VThat  was  the  conduct  of  3eorge  the  second  to  support  the  prag- 
matic sanction?  To  some  of  the  oppcsers  he  gave  pensions  -  others 
offices,  and  some,  to  put  then  out  of  the  house  of  coinmors,  he  made 
lords.   The  great  Montea«[uieu  says,  it  is  unwise  to  entrust  persons 
with  power,  which  by  being  abused  OT^erates  to  the  advantage  of  those 
entrusted  with  it. 5* 

And  yet,  on  the  other  hand,  Ghorum  and  Hamilton  at  least  were 

ready  to  defend,  if  not  the  process  itself,  at  least  the  results  of  it. 

53  4 1- 

A  recent  example  is  Pollard,  Evolution  of  Parliament,  p.  254. 

Farrand,  Records,  vol.  i,  p.  27«, 

^^  Ibid,,  vol.  i,  p.  S81. 

Ibil.,  vol.  i,  p.  391, 
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"It  Tfas  true,"  said  the  former,  "abuses  had  been  displayed 
in  G.  B.  but  nc  one  cd .  say  how  far  they  might  have  contributed  to 
preserve  the  due  influence  of  the  Gov't  nor  what  inip,ht  have  ensued  in 
case  the  contrary  thepry  had  been  tried. 

Hamilton  "thought  the  remark  of  f.'r.  Ghoruir.  a  just  one.   It  was 
impossible  to  say  what  wd .  be  the  effect  in  G.  B.  of  such  a  reform'  as 
had  been  ur^ed.   It  was  known  that  one  of  the  ablest  politicians,  Mr. 
Hume,  had  pronounced  all  that  influence  on  the  side  of  the  crown,  which 
went  under  the  name  of  corruption  an  essential  part  of  the  weirht  which 
maintained  the  equilibrium  of  the  Constitution. 

A  further  conclusion  that  may  thus  be  drawn  is  that  these 
proponents  of  eligibility  of  legislators  to  office  realized  the  value  of 
the  patronage  which  thev  proposed  to  vest  in  executive  hands.  They  ob- 
served that  it  secured  executive  leadership  in  Great  Britain;  they  knew 
that  it  had  done  the  same  thing  in  New  York;  they  hoped  to  secure  the 
same  results  in  the  national  f^overnraent .   It  is  only  by  keeping  this  in 
mind  that  we  can  understand  the  full  meaning  of  the  pro-.'isions  concerning 
appointment. 

The  debate  en  representation  delayed  any  further  consideration 
of  the  executive  for  almost  a  month ,  and  it  was  not  until  the  middle  of 
Julyr  that  the  executive  portions  of  the  amended  Virp.inia  plan  v/ere  re- 
sumed.  But  if  these  debates  had  ro  direct  bearinf,  on  the  executive 
questions,  the  final  determination  to  v/hich  they  led  did.   The  snail 
States,  who  held  the  balance  of  power  between  weak  government  and  strong 

^"^  Parrand,  Records,  vol.  i,  p.  .'^7'^. 

^®  Ibid.,  vol.  i,  p.  lie.      Cf.  Yates'  version  to  f/adison's,  ibid., 
vol.  1  p.  S81.   The  note  on  striking  out  the  whole  clause  was  four  to 
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governrrent  adherents,  had  secured  equality  in  one  branch  of  the  lefasla- 
ture.  Their  best  efforts  were  henceforth  directed  towards  an  enhancerrent 
of  senatorial  power  as  over  against  the  presidency,  which  was,  since  it 
was  to  be  filled  by  the  whole  legislature,  a  lar^e  State  office.  Thus 
a  new  obstacle  was  placed  in  the  way  of  the  attainment  by  Wilson  and  his 
foil overs  of  their  aim. 

The  executive  resoltjtions  proved  a  knotty  problerr,  the  sessions 
of  almost  an  entire  week  bein?^  devoted  to  an  attempt  to  establish  the 
general  principles  of  its  organization.  The  debate  centered  chieflv 
around  the  method  of  election,  reelipibility  and  length  of  term.  The 
weak  executives  felt  that  inel ieibi] ity  was  security  enough  for  executive 
independence.   Others  claimed  that  the  only  wav  to  avoid  the  undue  depen- 
dence resulting  from  legislative  election  was  tenure  on  good  behavior. 
Small  state  influence  and  anti-democatic  sentirifert  overwhelmed  a  re- 
newal  cf  Wilson's  proposal  for  election  by  the  people'.   In  all  seven 
distinct  methods  of  choice  were  suggested,  the  final  outcome  beinr;  that 
the  Convention  reverted  to  the  original  plan,  choice  by  the  legislature, 
a  seven  year  term,  and  ineligibility. 

And  yet,  rctwithstanding  the  failure  of  the  independent  execu- 
tives to  secure  modification  of  the  resolutions,  they  undoubtedly  were 
gaining  in  strength,  especially  on  the  point  of  election  by  a  source  in- 
dependent of  the  legislatupe.   Able  and  influential  leaders  expressed  their 
approbatior,  of  the  idea,  Gouverneur  Morris,  but  recently  returned  from,  a 

59 

Nine  States  to  one,  Pennsylvania  bein"  affirmative. 

See  Mason's  speech,  Farrard ,  Records,  vol,  ii,  pp.  118-119. 

For  the  text  of  the  executive  resolutions  submitted  to  the  com- 
mittee of  detail,  see  Farrand ,  Records,  vol.  ii,  p.  134. 
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long  absence,  warnly  soconded  his  collea?:ues*'  arguments  for  choice 
directly  by  the  people,  appealirf.,  as  had  ''ilson,  to  Now  York  experience. 
King,  Pateraon,  Madison,  Sllsnorth  and  Gerry  expressed  approval  of  choice 
by  electors  at  least.   Indeed,  for  a  brief  period  the  latter  Tnethod  was 
accepted,  with  only  Worth  and  South  Carolina  and  Georgia  opposed. 
Wilson  could  well  declare  that  "he  perceived  with  pleasure  that  the  idea 
was  gaining  ground,  of  an  election  mediately  or  immediately  by  the 
people. "^5 

The  vurnualified  accepteince  of  the  idea  by  Madison  was  doubtless 

the  most  important  accession  of  strength.  His  early  uncertainty  was  now 

c 
E;one  and  he  declared  decidedly: 

It  is  essential. . .that  the  appointment  of  the  Executive  should 
either  be  drawn  from  some  source,  or  held  ty  some  tenure,  f^at   will  pive 
him  a  free  agency  with  regard  to  the  Legislature.   This  could  not  be  if 
he  was  to  be  app'ointable  from  time  to  tine  by  the  Legislature.   It  was 
net  clear  that  an  appointment  in  the  1st  instarce,  even  7/ith  an  ineligi- 
bility afterwards,  would  not  establish  an  irriproper  connection  between  the 
two  departments.   Certain  it  was  that  the  appoirtrert  would  be  attended 
with  intrigues  and  contentions  that  cupht  not  to  be  unnecessarily  ad- 
mitted.  He  was  disposed  for  thnse  reasons  to  refer  the  appointme'-t  to 
some  other  Source.  The  people  at  large  was  in  itself  the  fittest.   It 
would  be  as  likely  as  any  that  cculd  be  devised  to  produce  an  Executive 
Magistrate  of  distinguished  CharactT. .,  .There  was  one  difficulty  however 
of  a  serious  nature ... .The  right  of  suffrage  was  rruch  more  diffusive  in 
the  Northern  than  the  Southern  States ...  .The  substitution  of  electors 
obviated  this  difficulty  and  seemed  on  the  whole  to  be  liable  to  the 
fewest  objections." 

PI 
Gouverneur  Morris  was,  however,  the  real  floor  leader  of  those 

attached  to  the  idea  of  the  independent  executive.   His  speeches  of  July 
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Farrand,  Records,  vol.  ii,  p.  29.   He  also  mentioned  Connecticut. 

'*  Ibid.,  vol.  ii,  pp.  5^-58. 

^4  Ibid.,  vol.  ii,  p.  58. 

^^  Ibid.,  vo] .  ii,  p.  56. 

^^    Ibid.,  vol.  ii,  pp.  5fi-57. 

Thttdaxpression  is  used  in  an  entirely  figurative  sense. 
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19th  and  July  24th  were,  it  is  evident  front  Madison  s  n^tes,  masterly 

analyses  of  the  whole  cjuesticr.   Starting  froK  the  familiar  "maxim  in 

political  Science  that  Republican  Crovernr^ent  is  not  adorted  to  a  larre 

extent  of  Country,  because  the  energy  of  the  Executive  Magistracy  can 

not  reach  the  extreme  parts  of  it,"  he  declared  Union  impossible  without 

an  executive  "provided  with  sufficient  vigor  to  pervade  every  part  of  it." 

"One  great  object  of  the  Executive  is  to  control  the  Legislature," 
he  continued.   It  must  "be  the  guardian  of  the  people,  even  of  the  lower 
classes,  ags .  Legislative  tyranny,"  the  tyranny  of  the  "Great  and  the 
wealthy  who  in  the  course  of  things  will  necessarily  compoce  the  Legisla- 
tive body." 

"Of  all  possible  modes  of  appointment,"  he  said  in  his  second 
speech,  "that  by  the  Legislature  is  the  worst."   And  then,  V7ith  a  compre- 
hension of  the  British  system  remarkable  for  his  day,  he  pointed  to  the 
possible  evils  of  ministerial  government: 

In  all  public  bodies  there  are  two  parties.   The  Executive  will 
necessarilj'  be  more  connected  with  one  than  the  other.  There  will  be  a 
personal  interest  therefore  in  one  of  the  parties  to  oppose  as  well  as 
in  the  other  to  support  him.  Vuch  had  been  said  of  the  intrigues  that  will 
be  practiced  by  the  Executive  to  get  into  office.  Rothinr  bad  been  said 
on  the  other  side  of  the  intrigues  to  get  bim  out  cf  office.   Some  leader 
or  partv  will  always  covet  his  seat,  will  perplex  his  administration,  will 
cabal  with  the  Legislature,  till  he  succeeds  in  supplanting  him.   This  was 
the  way  in  which  the  King  of  England  was  got  out,  he  Teant  the  real  King, 
the  Minister.   This  was  the  way  in  which  Pitt  (Ld.  Chatham)  forced  bimself 
into  place.  Fox  was  for  pushing  the  matter  still  farther.   If  he  had 
carried  his  India  bill,  which  he  was  very  near  doing,  he  would  have  m.ade 
the  Minister  the  King  inform,  almost  as  well  as  in  substance.  Our 
President  will  be  the  British  Minir.ter,  yet  we  are  about  to  make  him  ap- 
pointable  by  the  Legislature . 

Under  the  influence  of  cogent  arguments  such  as  these,  it  was 

only  natureLl  that  the  cause  they  advocated  should  gain  in  popularity.  The 

Farrand,  Records,  vol.  ii,  p.  52,  et  seq. 

fO 

Ibid.,  vol.  ii,  pp.  103-105. 
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secret  of  its  ultimate  success  was  that  it  had  in  its  support  easily  the 
leading  minds  of  the  Convention  -  Madison,  Wilson,  Gouverneur  Worris,  and 
Hamilton. 

But  Morris's  remarks  have  an  even  creator  interest  than  to 
demonstrate  this  ability  of  the  leaders  tif  the  movement.   Thev  show  a  keen 
realisation  of  the  possible  results  of  ministerial  governTent  -  instabilitv, 
legislative  intrigue,  and  weakness.  That  their  author  did  not  see  oth°r 
possibilities,  such  as  that  the  ministry  bv  controllinf.  the  time  and  the 
life  of  Parliament,  and  aided  by  party  discipline,  couM  be  a  part  of  it  and 
still  independent  of  it,  may  be  forgiven  him.   Few  English  commentators 
have  yet  realized  it.   And,  after  all,  he  mi?ht  v;ell  answer,  if  reproached, 
that  the  British  have  but  converted  their  Parliament  into  an  electoral 
college  for  najoing  their  real  King,  who  remains  independent  of  them.   This 
was  only  what  he  advocated, 

Morris's  com.prehension  of  the  essential  difference  between  the 
executive  that  he  was  striving  for  and  the  British  kingship  received 
further  illustration  from  a  not  unnatural  error  into  which  he  fell,  namely, 
of  attempting  to  make  the  Am.erican  chief  magistrate  unimpeachable,  and  his 
subseiiuent  change  of  position. 

He  first  argued: 

As  to  the  danger  from  an  unimpeachable  magistrate,  he  could  rot 
regard  it  as  form.idable.   There  must  be  certain  great  officers  of  State; 
a  m.inister  of  finance,  cf  war,  of  foreign  affairs  etc.   These  he  presumes 
will  exercise  their  functions  in  subordination  to  the  Executive,  and  will 
be  amenable  by  impeachment  to  the  public  Justice,  without  these  ministers 
the  Executive  can  do  nothing  of  consequence. "l 

But  the  error  was  of  short  duration,   '.'orris's  qlear  mind  quickly 

perceived  it,  and  he  cried  neccavi; 

70 

It  is  hardly  necessary  to  say  that  this  interpretation  of  Pritish 

ministerial  government  is  based  o^'^'sidney  Low>  GovernSS^  of  England. 


■^1  Farrand,  Records,  vol.  ii,  pp.  5.3_54, 
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?.'r.  Govr.  Morris's  opinion  had  been  chanc:ed  by  the  arguments 
used  in  the  discussion.   He  was  now  sen.^'.ible  6f  the  necessity  of  im- 
peachments, if  the  Executive  was  to  continue  fcr  any  time  in  office. 
Our  Executive  was  not  like  a  Magistrate  having  a  life  interest,  much 
less  like  one  having  an  hereditary  interest  in  his  office.   He  may  be 
bribed  by  a  greater  interest  to  betray  his  trust.... The  Executive  ou.?ht 
therefore  to  be  impeachable  for  treachery;  Corrupting  his  electors, 
and  incapacity  were  other  causes  for  impeachments ... .This  Vagistrate 
is  not  the  King,  but  the  prime-minister.  The  people  are  the  kin?.''=^ 

In  that  happy  phrase,  "the  magistrate  is  not  the  Aing,  but  the 
prime-ninister;  the  people  are  the  King,"  Morris  aptly  expressed  the  idea 
for  which  he  and  ffilson  and  '%discn  were  workir?.  Political  powers  were 
the  people's.  The  royal  prerogative  was  in  them..   Irresponsibility  at- 
tached to  them  aone.   The  chief  magistrate  would  be  their  servant,  as  in 
theory  the  prime  minister  was  the  King's,  and  would  owe  his  responsibility 
to  them.  The  prerogative,  being  no  longer  something  separate  and  apart 
from  the  people,  there  was  no  need  fcr  an  irdirect  resncnsibility 
through  ministers  and  the  popular  house  to  the  people.   It  should  be  to 
the  people  direct. 

It  may,  perhaps,  be  objected  to  our  interpretation  that  the  in- 
dependent executive  was  gradually  growing  in  favor  urder  the  influence  of 
these  leaders  that  its  advocates  were  unable  to  hold  the  temporary  pain 
that  they  made  in  securing  the  electoral  college  idea.  The  answer  to  this 
lies  in  the  fact  that  Tfith  the  small  States  the  question  of  representation 
outweighed  in  importance  any  and  every  other  consideration.   It  was  on 
this  rock  of  apportionment  that  the  tentative  scheme  was  wrecked. 

The  vote  by  which  the  provision  was  first  adopted  was  taken  on 
the  first  clause  of  a  motion  by  Ellsworth  to  strike  out  choice  by  the 
legislature  and  to  substitute  choice  by  electors,  apportioned  in   the  pro- 
portion  of  one  for  each  State  not  exceeding  200,000  in  population,  'two 
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Farrand,  Records,  vol.  ii,  p.  ^9, 
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The  printed  journal  gives  100,000. 
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for  each  State  between  200,000  and  300,000  and  three  for  f-ach  State 

exceeding  200,000.   Electors  were  to  be  chosen  by  the  State  legisla- 

74 
tures. 

This  would  have  been  a  great  gain  for  the  srr.all  States,  for  as 

Niadison  pointed  out,  almost  all  of  them  could  look  forward  to  the  day 

when  thev  would  have  three  electors,  so  "that  this  ratioji^  ou?ht  either  to 

be  made  temporary,  or  so  varied  as  that  it  would  adjust  itself  to  the 

,75 
growing  population  of  the  States. 

Consequently,  Gerry  roved  as  a  substitute  for  the  permanent  plan 

proposed  by  Ellsworth  that  "_in  the  first  instance"  electors  be  allotted  on 

a  fixed  basis,  which  was  adonted.   The  trend  of  this  motion  was  indicated 

by  VTilliainson' s  motion  that  the  nuTiber  of  electors  be  ref?ulated  by  their 

77 
representation  in  the  lower  House.   However,  before  an  attempt  was  made 

to  establish  a  permanent  basis,  the  Convention  reverted  to  choice  bj  the 
legislature. 

The  reason  for  this  is  now  apparent  enough^.  The  small  States 
were  willing  to  accept  the  principle  of  the  independent  representative 
executive,  if  properly  recompensed.  When,  as  by  Ellsworth's  resolution, 
they  were  satisfied  on  the  score  of  representation,  they  were  willing  to 
join  with  the  two  large  States  in  which  a  majority  were  for  the  indepen- 
dent executive.  This  results  in  the  vote  of  July  19th,  Connecticut,  New 
Jersey,  Delaware,  and  Maryland  jcinin?  Virginia  and  Pennsylvania  against 

74 

Farrand,  Records,  vol.  ii,  p.  57.   Previously  a  motion  by  Martin 

for  choice  by  electors  chosen  by  the  State  legislatures  had  secured  the 
consent  of  only  Maryland  and  Delaware.  Vol.  ii,  p.  32.   It  was  in  this 
fashion  that  the  entering  wedge  for  equality  in  the  Senate  had  been  in- 
serted, for  this  method  meant  at  least  ore  electoral  vote  for  each  State. 
The  move  for  the  electoral  collepe  was  thus  at  this  stape  initiated  by 
the  small  States. 

75 

Farrand,  Records,  vol.  ii,  p.  rz. 

Ibid.,  vol.  ii,  p.  Pi.      The  italics  are  "adison's. 
"^■^  Ibid.,  vol.  ii,  p.  ^^4. 
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Madison's  remarks,  Gerr3''3  motion  and  'Jilliarr.son' d  3UP;gestion, 
however,  combined  to  show  the  small  States  that  the  larf,e  ones  were  not 
yet  ready  to  pay  their  price.   But  alone  they  were  unable  to  withstand 
a  combination  of  thosjlarge  States,  which  opposed  1A  the  whole  idea  of 
non-1 egialative  choice,  with  Virginia  and  Pennsylvania,  Gerry's  notion 
being  carried  six  to  four,  the  small  States  making  the  minority. 

Consequently,  when  the  matter  was  reconsidered.  New  Jersey  and 
Delaware,  together  with  New  Hampshire,  whose  delegates  had  just  arrived, 
joined  the  three  southernmost  states  and  Massachusetts  to  restore  the 

70 

original  method. 

As  Pincloiey  had  said  in  the  debate  on  representation  in  the 
legislature,  the  whole  matter  came  to  this:  if  the  sm.all  States  got  what 
they  wanted  in  the  way  of  representation,  they  were,  in  general,  for  a 
'high  toned*  government,  but,  holding  the  balance  of  nower,  they  intended 
to  use  it.   Connecticut  and  Maryland  were  willing  even  to  acceT>t  the  in- 
dependent executive  without  a  guarantee  as  to  representation.   The  ob- 
jection to  the  principle  of  the  representative  executive  was  thus  confined 
to  Forth  and  South  Carolina  and  Georgia  and  to  minorities  elsewhere,  for 
Massachusetts  could  be  expected  to  divide  her  vote  at  least  on  a  clear  cut 
issue.   If  the  strong  executive  forces  were  able  to  avail  themselves  of 
their  opportunities  for  a  bargain,  their  situation  was  far  less  hopeless 
than  it  appeared. 

Fsu'rand ,  Records,  vol.  ii,  p.  58,  GhorOjn  and  Strong  must  have  cast 
the  negative  Massachusetts  votes,  as  King  and  Gerry  had  expressed  them- 
selves in  favcr  of  the  idea. 

"^^  Farrard,  Records,  vol.  ii,  p.  101. 
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The  truth  is  that,  while  the  Convention  thouf^ht  itself  ready 

to  proceed  to  the  business  of  drawing  up  a  draft  of  a  constitution  on 
the  basis  of  the  general  principles,  so  far  as  the  executive  was  con- 
cerned they  had  settled  practically  nothinjZ  except  the  question  of  unity 
and  the  veto  power.  The  time  which  thev  believed  they  had  devoted  to 
establishment  of  the  general  principles  of  executive  organisation  had, 
in  fact,  but  served  to  prepare  the  way  for  the  adoption  of  other 
principles.   That  this  was  true  was  due  to  the  devoted  efforts  of  a 
small  group  of  active  proponents  of  executive  independence  and  strength, 
at  whose  head  stood  Ifilson  aBd  Morris,  and  their  convert,  Vadison.   By 
forwarding  their  plan  at  every  juncture  that  afforded  a  possibility, 
they  were  making  possible  a  final  settlement  in  which  they  would  gain 
much  of  what  thoy  desired. 
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CHAPTER  V 
THE  PRESIDS'  CY  IN  7K£   FEDiiRAL  CONVENTION  (continued) 

On  July  23rd,  when  the  Convention  had  concluded  its  consiiera- 
tion  of  all  save  the  executive  propositions  of  the  report  of  the  com- 
r.ittee  of  the  whole,  it  was  moved  by  Gerry,  and  unanimously  resolved  by 
the  Convention,  "that  the  proceedinps  of  the  Convention  for  the 
establishment  of  a  National  Government  (except  the  part  relating  to  the 
Executive),  be  referred  to  a  Committee  to  prepare  and  report  a  Con- 
stitution comformable  thereto."-^  Having  fixed  the  number  of  its 

membership  at  five,  on  the  succeeding  day  the  convention  chose  as 

2 
members  Rutledge,  Randolph,  Ghoram,  Ellsworth  and  Wilson .   After  two 

days  of  further  debate  on  the  executive  resolutions,  they  were  referred, 
and  with  their  the  Paterson  resolutions  and  the  plan  which  in  the  early 
days  of  the  Convention  Charles  PincKney  had  laid  before  it. 

The  general  language  of  the  Convention's  mandate  to  this  com- 
mittee of  detail,  as  it  was  called,  afforded  it  ample  opportunity  to 
play  an  influential  part  in  ietermining  the  final  character  of  the 
constitution.   It  could,  to  be  sure,  neither  change  anv  of  the  principles 
already  adopted  nor  introduce  new  ones  palpablv  not  in  harmony  with  them.. 
But  it  displayed  no  hesitance  in  interpreting  its  power  as  justifying 
an  expansion  of  the  amended  resolutions,  especially  in  the  direction  of 
a  more  complete  definition  of  powers,  by  additions  to  which  the  convention 


Ibid.,  vol.  ii,  p.  106, 


had  given  no  prior  sanction . 

This  matter  cf  definition  of  powers  was  a  vita]  one  to  the 
executive  department.  The  only  powers  explicitly  conferred  on  the 
executive  thus  far  nere   the  veto  power,  the  power  to  make  appointments, 
though  not  of  judges,  and  a  power,  which  perhaps  was  as  much  a  duty, 
to  execute  the  laws.  Tie   have  seen  that  Madison's  original  idea  had  been 
to  leave  the  unenumerated  powers  to  the  will  of  the  legislature  as  ex- 
pressed through  legislative  enactnents.   Patently  it  was  vastly  important 
whether  the  committee  would  adopt  this  olar,  or  another.   Should  the 
great  political  powers,  such  as  control  of  the  military,  control  of 
foreign  negotiations,  the  power  of  pardon,  be  left  to  the  will  of  future 
legislatures,  or  be  fixed  by  the  constitution  beyond  legislative  control? 
£ven  more  fundamental  was  the  question  of  the  vesting  clause.   Should 
executive  power  be  possessed  by  the  chief  executive  subject  to  the  law  of 
the  land,  or  on  a  parity  with  the  legislature's  possession  of  its  powers? 
Again,  should  a  complete  enumeration  of  powers  be  undertaken?   If  not, 
should  the  unenumerated  power  be  left  to  the  legislature  to  grant  or 
withhold?   State  constitutions  furnished  example,  of  each  nethod  of  pro- 
cedure.  The  nature  of  the  committee's  action,  whether  as  to  the  quantum 
of  executive  power  or  the  terms  on  which  the  chief  magistrate  should 
possess  it,  Birht  well  change  the  whole  character  of  the  national  executive. 
A  careful  consideration  of  its  personnel,  its  procedure  and  its  work  is 
consequently  well  justified. 

The  personnel  seems  to  have  been  determined  primarily  by  a  iesire 
tc  represent  the  different  sections  of  the  country.   Thus  there  were  two 
representatives  from  the  South,  two  from  the  "ilast  ind  one  from  the  Central 
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States.   The  small  States,  hovfevor,   did  not  fare  so  well,  for  rot  only 
did  they  have  but  a  single  representitive ,  but  the  merber  chosen, 
Ellsworth,  was  by  no  means  an  extreme  separatist,  he  and  his  cclleaf^ue 
Johnson  having  cast  Connecticut's  vote  against  the  Paterson  plan  over 
Sherman's  opposition.''  Choice  of  individuals  was  determined  primarily 
by  le^al  ability  or,  in  the  case  of  Ghoram,  political  prominence. 
Except  for  Ghoram,  the  memb'^rs  were  lawyers  of  note.   The  membership 
includiflh(£!  a  chief  justice  of  the  supreme  bench,  a  nominee  to  the  same 
office,  whose  appointment  was  defeated  for  political  reasons,  a  justice 
of  the  sam.e  court  and  an  attorney-general.   Ellsworth's  abilities  are 
further  attested  by  his  authorship  of  the  judiciary  act. 

On  the  question  of  executive  pov/er  and  organization,  the  com- 
mittee was  almost  e«[ually  diviied.   Of  VTilson's  position  we  need  not 
speak.   As  to  the  others,  Rutledge  and  Randolph  were  certainly  favorable 
to  a  weak  executive.  While  the  former  had  approved  executive  unity,  he 
had  opposed  appointment  of  the  judiciary  by  the  executive  and  had 

vigorously  upheld  election  by  the  legislature,  with  ineligibility,  as 

4 
preferable  to  choice  by  an  independent  source.   Randolph  had  gone  a 

step  further  and  inveighed  bitterly  against  the  unit  executive  as  the 

"foetus  of  monarchy."'   Ghoram' s  position  cannot  be  stated  with  so  much 

certainty.  He  had  voted  for  a  term  of  seven  years  when  the  executive  whs 

to  be  chosen  by  the  legislature  and  ineligible  for  reelection,  and  had 

supported  appointment  of  the  judges  by  the  executive,  givin?  expression 

on  that  occasion  to  a  marked  distrust  of  legislative  assemblies.   He 

Sherman's  position  was  fairly  extreme,  and,  since  there  were  onlV 
three  delegates,  the  conclusion  seem.s  correct. 


Farrand,  Records,  vol.  i,  pp.  ^s,    119;  vol.  ii, 


57. 
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had  moved  to  strike  out  inelieiUlitv  of  merrbers  of  ConPress  to  public 
office,  expressing  a  belief  that  the  Crown's  influence  in  Great  Pritain 
was  an  element  of  constitutional  strength.  On  the  other  hand  he  must 
have  supported  election  of  the  chief  magistrate  by  the  legislature,  as 
has  been  pointed  out.   Certainly,  then,  he  cannot  be  classed  as  an  out 
and  out  strong  executive.   Perhaps  it  is  correct  to  say  merely  that  he 
had  tendencies  in  that  direction.   Ellsworth  undoubtedly  believed  in 
the  principle  of  a  strong,  independent  executive,  as  he  was  later  to 
demonstrate  in  the  debates  in  the  Senate  on  the  lupstion  of  removal. 
Connecticut's  vote,  and  hence  Ellsworth's,  for  Sherman  certainly  voted 
no,  hnd  been  cast  for  executive  unity.   Ellsworth  Goufht  to  create  an 
electoral  colle^'e  which  would  satisfy  small  State  aspirations,  and, 
when  some  of  the  small  States  reverted  to  the  original  scheme,  had,  with 
Johnson,  maintained  Connecticut  in  its  support  of  the  electoral  college 
principle.   Hovever,  he  was  the  representative  of  a  small  State,  and,  as 
such,  had  favored  senatorial  choice  of  the  judiciary  after  the  equal 
vote  determination.   On  the  whole,  therefore,  the  statement  that  there 
was  a  fairly  even  balance  seems  justified,  but  with  this  quall-'ication. 
Insofar  as  Ellsworth's  small  State  interests  overcamG  his  belief  in 
executive  strength,  just  that  far  would  the  influence  of  a  majority  of 

the  committee  be  favorable  to  enhancement  of  senatorial,  at  the  expense 

7 
of  presidential,  po7/er.  This  was  a  significant  fact. 

The  executive  provisions  of  the  amended  Virginia  plan  of  course 

formed  the  basis  of  the  committee's  work.   Of  the  other  two  documents 

^  Farrand,  Records,  vol.  i,  p.  ^'fi;  vol.  ii,  po.  4.'i,  S4. 

For  Ghoram's  positions  on  these  points  see  Farrand,  Records,  vol.  i, 
pp.  72,  281;  vol.  ii,  pp.  42,  58  and  above,  chap,  iv ,  note  71.   An  attempt 
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before  them,  the  Piterson  rosoliitions  could  he  of  little  /alue,  but  the 
same  is  not  true  of  the  Pinckney  plan. 

Thanks  to  the  researches  of  Professors  Jameson  and  McLou=;hlin, 
the  student  of  today  oan  speak  -vith  a  de.^ree  of  certainty  concerning 
this  docu!nent  which  for  so  ""one;  proved  a  nnystery.   An  outline  of  the  plan 
and  an  excerpt  from  its  provisions,  fortunately  for  our  purposes  that 
portion  concerning  the  executive  powers,  have  been  discov(?rod  in  the 
papers  of  Janes  'Tilson  and  completely  identified.   By  comparing  with 
these  Pinckney' s  pamphlet  published  just  after  the  Convention's  adjourn- 
mant,  the  executive  of  Pinckney* s  plan  may  be  reproiuced  with  considerable 
fulness. 

The  '.Tilson  outline,  articles  five  and  six,  reads  as  follows: 

The  Senate  and  H.  D.  fHouse  of  Delegates]  shall  by  joint  ballot 
annually  chuse  the  Presidt.  U.-3.  from  among  themselves  or  the  People  at 
large.   -  In  the  Presidt.  the  executive  Authority  of  the  U.  S.  shall 
be  vested.  -  His  Powers  and  Duties  -  He  shall  have  a  Right  to  advise 
with  the  Heads  of  the  different  Departments  as  his  Council. 

Council  of  Revision,  consisting  of  the  Presidt.  G.  for  for. 
Affairs,  S.  of  War,  Heads  of  the  Departments  of  Treasury  and  Admiralty 
or  any  two  of  them  togr  wt  the  Presidt. 

The  definition  of  powers  contained  in  ^Tilson's  excerpt  can  also 

b'^st  be  given  in  fulls 

There  shall  be  a  President,  in  which  the  Ex.  Authority  of  the 
U.  3.  shall  be  vested.   It  shall  be  his  Duty  to  inform  the  Legislature 
of  the  Condition  of  U.  S.  so  far  as  may  respect  his  Department  -  to 
recommend  matters  to  their  Consideration  -  to  correspond  with  the 
Executives  of  the  several  States  -  to  attend  to  the  Execution  of  the  Laws 
of  the  U.  S.  -  to  transact  Affairs  .vith  the  Officers  of  Government, 
civil  and  military  -  to  expedite  all  such  Measures  as  may  be  resolved  on 
by  the  Legislature  -  inspect  the  Departments  of  foreign  Affairs  -  War  - 
Treasury  -  Admiralty  -  to  reside  where  the  Legislature  shall  sit  -  to 

7 

There  is  no  evidence  that  the  committee  balloted  on  any  poi"t,  but 
the  balance  of  opinion  is  none  the  less  worthy  of  note. 

o 

Observations  on  the  Plan  of  Government  Submitted  to  the  Federal 
Convention.  Farrand ,  Records,  vol.  iii,  p.  10^  et  se«[.   For  the  most 

'  Ibid.,  vol.  11.  p.  is^i.   Annual  ».s  a  n,l3Uke  for  3,pte.„lal.   Sa, 
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commission  all  Officers,  and  keep  the  Great  Seal  of  U.  S.  -  He  shall, 
by  Virtue  of  his  Office,  be  Commander  in  chief  of  the  Land  Forces  of 
U.  S.  and  Admiral  of  their  Navy  -  He  shall  have  power  to  convene  the 
legislature  on  extraordinary  occasions  -  to  prorof^ue  them,  provided 
such  Prorogation  shall  not  exceed   Days  in  the  space  of  any      - 
He  nay  suspend  officers,  civil  and  military. 10 

In  his  "Observations,"  Pinckney  sheds  additional  li^ht  con- 
cerning his  intentions.   To  the  duty  "to  atteni  to  the  Execution  of  the 
Laws  of  the  U.  S."  he  adds  the  phrase  "by  the  several  States,"  evidently 
intending  by  the  clause  something  of  the  kind  suf'gested  by  Paterson, 
rather  than  a  general  law  enforce-^ent  and  administrative  power,  which, 
as  has  been  seen  above,  was  amply  provided  for  by  other  clauses.   The 
President  himself  was  to  be  an  administrative  officer,  being  "charged 
with  all  the  business  of  the  Homo  Department."   The  presidential  oower  to 
inspect  the  departments  would  "operate,"  the  parrphlet  declares,  "as  a 
check  upon  those  officers,  keep  them  attentive  to  their  duty,  and  may  bo 
the  means  in  time  not  only  of  preventins;  and  correctinf;  errors,  but  of 
detecting  and  punishing  mal-practices."   Also  the  President  miqht 

"consider  the  principals  of  the  Departments  as  his  Council,  and 

aoi[uire  their  advice  and  assistance,  whenever  the  duties  of  his  Office 
shall  render  it  necessary.   By  this  means  our  Government  will  Tiossess 
what  it  has  always  wanted,  but  never  yet  had,  a  Cabinet  Council.   An 
institution  essential  in  all  Governments,  whose  situation  or  connections 
oblige  them  to  have  an  intercourse  with  other  powers."   The  recommending 
function  is  expanded  into  the  duty  "to  preoare  and  digest,  in  concert 
with  the  great  departments,  such  business  as  will  come  before  the 


FaTand  Records,  vol.  i,  p.  ^>8;  vol.  iii,  p.  110,   His  executive  was  to 
be  indof inifcely  eligible  for  reelection,  according  to  the  "Observations. 


Farrand,  Records,  vol.  ii,  p.  158, 


Ibid.,  vol.  iii,  D.  Til. 
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Legislature,  at  their  stated  sessions.   The  pov^er  of  appoinfnert  was  to  be 
possessed  by  the  President,  with  the  exception  of  judicial  and  diplomatic 
officers.""^ 

iTithout  at  this  point  entering  into  a  discussion  of  the  influence 
of  this  plan  on  the  conimittee's  report,  it  is  due  Pinckney  to  sa"  that,  as 
an  abstract  question,  his  concept  of  what  constituted  executive  powor  was 
remarkably  complete,  and  his  treatment  of  it  far  more  satisfactory  than 
that  of  the  Virginia  plan.  The  existence  of  the  Wilson  excerpt  is  not 
accidental.   It  was  made  because  of  the  fact  that  Pinckney  had  afforded 
by  far  the  most  complets  enumeration  submitted  at  any  time  to  the  Con- 
vention's attention,  and  one  characterized  by  careful  and  original  thought 
on  the  subject. 

The  origin  of  much  of  it  is  verv  plainly  the  New  York  constitution, 
a  further  evidence  of  the  interest  which  the  New  York  executive  provisions 
had  aroused  in  students  of  government.   Those  clauses  which  concerned  the 
general  possession  of  executive  power  -  i.  e.  the  general  vesting  clause  -, 
military  control,  convening  and  proroguing  the  legislature,  the  sessional 
■essage  of  information,  the  right  to  make   recommendations,  and  what  may  be 
called  the  law  enforcement  clauses  were  all  taken  almo.:t  verbatim  from  that 
instrument.  Exactly  as  Wilson,  in  searching  for  an  accurate  description 
of  executive  power,  turned  to  Pinckney* s  draft,  so  Pinckney  had  turned  to 
the  pOT/ers  exerciaad  by  Governor  Clinton. 

H  Farrand ,  Records,  vol.  iii,  p.  111. 

12 

The  relevant  portions  of  the  N-^w  York  Constitution  are  ?iven  for 

purposes  of  compirison:  "The  supreme  executive  power  ani  authority  of 
this  State  shall  be  vested  in  a  governor."  Art.  xvii.   "He  shall,  by 
virtue  of  his  office,  be  general  and  commander-in-chief  of  all  the 
militia,  and  admiral  of  this  state;  he  shall  have  power  to  convene  the  as- 
sembly and  senate  on  extraordinary  occasions;  to  prorcue  them  from  time 
to  time   provided  such  prorogations  shall  not  exceed  sixty  days  in  the 
apace  of  nny   one  year."  Art.  xviii.   -Jt  shall  be  the  duty  of  the  governor 
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With  these  materials  at  its  disposal,  the  committee  began  its 
work  by  assigning  to  Governor  Randolph,  as  the  mover  of  the  original 
resolutions,  the  honor  of  making  the  firnt  draft  of  the  constitution 
proper.-'^  This  draft  was  submitted  to  the  committee  for  discussion  and 
fimendation.   The  amended  draft  was  then  entrusted  to  Vfilson  for  further 
expansion.  The  '.Yilson  draft,  after  further  amendment  bv  the  committee, 
beosune  the  report  of  the  Committee . 

Thanks  to  the  labors  of  modern  investigators,  and  equally  to 
Professor  Fairrcind's  monumental  'vork,  it  will  be  possible  to  trace  this 
expansion  of  the  meagre  provisions  of  the  Virginia  resolutions  into  the 
enumeration  of  powers  of  Article  II  of  the  Constitution  with  accuracy,  a 
matter  of  the  greater  importance  as  the  enumeration  then  made  was  not 
subsequently  changed  by  the  Convention.   In  fact,  it  is  possible  to  do 
even  more  than  this,  for  among  vTilson's  papers  have  been  discovered 
documents  which  illustrate  the  different  stages  of  his  work:  the  first 
consisting  of  a  preamble,  a  part  of  a  legislative  article,  6uid  an  out- 
line of  the  remainder;  the  second,  which  is  inconplete,  a  first  draft, 
froB  which  the  executive  article  is  missing,  but  which  contained,  pinned 


to  inform  the  legislature  at  every  session  of "the  coniition  of  the  state 
so  far  as  may  concern  his  department;  to  recom'^end  such  matters  to  their 
consideration  as  shall  appear  to  him  to  concern  its  good  government, 
welfare,  and  prosperity;  to  corroapond  with  the  Coritinental  Congress  ani 
other  States;  to  transact  all  necessary  business  with  the  officers  of 
government,  civil  and  military;  to  take  care  that  the  laws  are  faith- 
fully executed  to  the  best  of  his  ability;  and  to  expedite  all  such 
matters  as  may  be  resolved  upon  by  the  legislature."  Art.  xix.   The 
council  of  revision  provision  is  of  course  but  a  modification  of  the  New 
York  idea. 

12 

A  photographic  copy  of  this  document  is  published  in  Meigs,  Growth 

of  the  Constitution,  following  p.  ^1*^.  It  has  all  the  ear  marks  of  a  4,irst 

draft,  '^specially  the  introductory  statement  of  the  general  principles  on 

which  a  constitution  should  be  drafted.  Farrand ,  Recorls,  vol.  ii,  r>p.  137. 

150. 

This  is  a  reasonable  inference  from  the  fact  that  each  c]aus«  is 
checked  off,  and  that  amendments  are  written  into  it  by  Rutled-e,  the 
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within  it,  the  excerpt  of  the  Pinckney  plan;  *,be  thiri,  the  final  draft 
submitted  for  the  committee ' s  approval . 

Since  the  committee  «ras  -^ot  at  lib-^rty  to  varv  the  principles 
of  organization,  the  interest  in  this  process  centers  chiefly  on  the 
i(uestion  of  powers.  How  far  would  the  coTimittee  go  in  adding  other 
functions  to  those  which  the  Convention  had  already  sanctionedT 

Randolph  was  evidently  not  willing  to  go  fsu*.   His  draft  read: 

His  powers  shall  be:  1.  to  carry  into  execution  the  nationsd 
laws;  2.  to  command  and  superintend  the  militia,  3.  to  direct  their 
discipline,  4.  to  direct  the  executives  of  the  states  to  call  them  or 
any  part  for  the  support  of  the  national  .government,  5.  to  appoint  to 
offices  not  otherwise  provided  for,  '^ .  to  be  removeaMe  on  impeach'^ent , 
made  by  the  house  of  representatives  and  conviction  of  malpractice  or 
neglect  of  duty,  before  the  supreme  judiciary,  7.  to  receive  a  fixed 
compensation  for  the  devotion  of  his  time  to  the  public  service  the 
quantum  of  which  shall  be  settled  by  the  national  lefsilature  to  be 
paid  out  of  the  national  treasury,   fl.  to  have  a  qualified  negative  on 
legislative  acts  so  as  to  require  repassing  by  2/3.   9.  and  shall  swear 
fidelity  to  the  union,  as  the  legislature  shall  direct.   10.  receivi^p 
ambassador^.   11.  commissioning  officers.   12.  convene  legislatiare . ^ ' 

It  will  be  noted  that  only  a  single  function  connected  with 

foreign  affaris  was  assigned  the  chief  executive,  the  power  to  receive 


chairman.   That  Rutledge  was  chairman  is  shown  by  the  fact  that  his  name 
stands  first  in  the  list  of  members  smd  also^made  the  committee's  report. 
Farrand,  Records,  vol.  ii,  pp.  97,  lOfi ,  17« ,  190. 

°   The  amendations  are  again  in  Rutleige's  hand.   For  text,  with 
amendations,  see  Farrand,  Records,  vol.  ii,  pp.  I^^-ITS. 

These  interpretations  are  Professor  Farrand' 3.  For  the  text  of 
these  documents  respectively,  see  Farrand,  Records,  vl.  ii,  op.  150-151, 
152-163,  163-175.   The  text  of  the  final  report  is  given  in  vol.  ii, 
pp.  177-159. 

17 

nT.  M.  '.feigs.  Growth  of  the  Corctitution ,  facsimile  sheets  vi  and  vii. 

Farrand,  Records,  vol.  ii,  pp.  145-146.   Certain  portions  of  this  enumera- 
tion are  deleted  in  the  draft  as  it  stands  today.   Professor  Farrand  prints 
these  deletions  as  made  by  Randolph  himself.   It  seems  naore  reasonable  to 
infer  that  where  the  deletions  occur  in  connection  with  emendations  bg 
Rutledge  that  they  were  the  results  of  committee  action.   This  hypothesis 
is  supported  by  the  fact  that  the  amendments  are  incorporated  into  \Tilson's 


draft,  provinr  that  thev  had  the  whole  committee's  sanction.   Some 

Rui?«d^«'  ""r^    "^^^  Z^'\^   careless  vigor  far  more  characteristic 
Rutledge  8  chirography  than  of  Randolph's  careful  neatness 
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ambassadors.   With  the  rest  Ranlolph  dealt  in  what  must  have  see-^ed  to 
the  strong  executive  supporters  a  very  cavalier  fashion.  Originally,  in 
enunerating  the  legislative  powers,  he  had  included  the  n'^w-^r  "to  rrake 
treaties  of  commerce  under  the  foregoing  restrictions.  To  make  treatifjs 
of  peace  or  alliance  under  the  foref.oinp;  restrictions,  and  without  the 
surrender  of  territory  for  an  equivalent,  and,  in  no  case  unless  a 
superior  title."   In  the  margin  opposite  each  he  noted  *qu.  as  to  senate." 
Further  in  the  list  he  included  the  power  "to  send  ambassadors."    In 
the  final  draft,  these  provisions  are  crossed  out,  and  at  the  end  of  the 
legislative  article  it  is  declared  in  Randolph's  hand  that  *  the  powers 

destined  for  the  senate  peculiarly  are  1.  To  make  treaties  of  commerce 

1 9 
2.   to  make  peace  3.  to  appoint  the  judiciary."    It  may  be  that  the 

original  treaty  making  clauses  inserted  in  the  description  of  legislative 

powers  we^e  deleted  by  Randolph  himself,  the  explanation  being  that  before 

he  finished  his  article,  he  decided  to  vest  these  powers  in  the  Senate.   It 

is  quite  probable,  however,  that  he  retained  both  clauses,  the  query  as  to 

the  Senate  simply  indicating  that  the  sole  control  of  the  Senate  was  an  open 

matter.   In  either  caso,  it  is  plnin  that  Randolph  regarded  foreign  affairs 

as  a  matter  to  be  decided  either  bv  the  legislature  as  a  whole,  or  by  the 

Senate.   If  the  latter  body  were  to  make  treaties,  and  the  leE;islature  as  ^ 

whole  to  send  ambassadors,  the  executive  power  to  receive  ambassadors  must 

have  proved,  as  it  was  doubtless  meant  to,  purely  a  formal  one. 

18 

if.  M.  Meips,  Growth  of  the  Constitution,  facsimile,  sheet  v;  Farrand , 
Records,  vol.  il,  p.  143.   The  'foregoing  restrictions'  had  to  do  with  the 
niunber  of  votes  .required  for  passing  a  navigation  act.   It  is  not  clear 
just  what  Randolph  meant. 

19 

.".  V.  Meigs,  Growth  of  the  Constitution,  facslrile,  sheet  vi;  Farrand, 
Records,  vol.  ii,  p.  145. 
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This  article  of  Randolph  s  waa  of  the  more  importance  as  up 

until  this  time  the  C3onvention  had,  so  far  aa  the  r>=corda  show,  "iven 

fKf 
the  aubject  of  control  of  foreign  affairs  no  attention  at  all,  T4>e  sole  f\j-<.t^J^4 

reference  to  it  being  that  of  Hamilton  in  the  provisions  of  Wrs  sketch 
wherebg  treaties  should  be  raale  and  ambassadors  named  by  the  executive 
with  the  advice  and  consent  of  the  Senate.''   That  Randolnh  should  have 
f^iven  the  topic  the  treatment  he  did  is  not  to  be  wonderei  at  in  view 
of  thooe  weak  executive  proclivities^ already  commented  on.   He  had, 
indeed,  (|uite  significantly,  declared  it  to  be  his  opinion  that  the 
Senate  might  sit  constantly,  "perhaps  to  aid  the  executive."'' 

If  the  Rutledge  emendations  be  accepted  as  the  result  of  com- 
mittee action,  it  may  be  said  that  the  other  members  showed  a  tendency 
to  correct  the  more  manifest  executive  weaknesses  inherent  in  Randolph's 
language,   Thus,  where  Randolph  provided  onl-"  for  executive  control  of  a 
militia  the  calling  of  which  into  service  was  to  be  dependent  on  the 
State  executives,  the  committee  gave  the  much  more  far-r^jaching  power 
"to  be  Commander  in  Chief  of  the  Land  *  Naval  Power  of  the  Union  t   of  the 
?iilitia  of  the  sevl.  States."   Other  amendments  added  the  pow«r  to 
"propose  to  the  Legisle.  from  Time  to  Time  by  Speech  or  Mess  such  Meas  as 
concern  this  Union,"  and,  inferontially,  the  pardon  power,  which  was  de- 
clared not  pleadable  to  an  impeachment,  substituted  "Treason,  Bribery  or 
Corruption"  for  Randolphi[a  more  i^eneral  definition  of  ?rounds  for  im- 
peachment placed  the  executive's  salarv  and  the  ijuestion  of  his  fidelity 
to  the  Union  beyond  legislative  control,  and  limited  the  exceptions  to 


2^  Ibid.,  vol.  i,  p.  415, 
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the  executive  appointing  power  to  those  enumorntfti  in  the  fundamental 
law.22 

VTith  respect  to  the  special  senatorial  powers,  however,  the 
changes  made  were  directed  towards  making  the  upper  house  the  sole  organ 
for  controlling  foreign  affairs.  The  power  to  send  ambassadors  was  trans- 
ferred from  the  general  legislative  to  the  special  senatorial  category, 
and  in  addition  Randolph's  second  clause  was  made  to  read,  "to  make 
treaties  of  peace  and  alliance."   Also  the  restrictions  on  the  treaty 
making  power,  which  Randolph  had  originally  included,  dj.sapp9ared. 

On  a  still  more  important  point  concessions  were  made  to  the 
small  State  interest.  The  legislature  was,  of  course,  to  choose  the 
executive.   But  was  it  to  be  bv  joint  ballot  or  bv  the  two  houses 
separately?   More  hinged  on  the  decision  than  annears  on  the  surface.   To 
the  small  State  delegates  influence  in  election,  we  have  seen,  was  the 
controlling  factor.   A  joint  ballot  would  five  them  little  advantage.   A 
separata  ballot  would  make  them  tenacio'js  of  legislative  choice. 

Randolph's  draft  had  dodged  the  issue  by  providing  merely  that 
"the  executive  1.  shall  consist  of  a  single  person,  8.  who  shall  be 
elected  by  the  Legislature."   Rutledge's  first  emendation  had  been  "by 
joint  Ballot."   But  later  "joint"  was  stricken  out,  and  the  whole  clause 
made  to  read  "who  shall  be  elected  by  the  Legislature  by  ballot  each  Ho, 
havg.  a  Negative  on  the  ether.  "   Through  Ellsworth  s  influence,  we  may 
imagine,  small  State  dem-mds  were  thus  completely  satisfied. 


2' 

<i1.   M.  Meigs,  Growth  of  the  Constitution,  facsimile,  sheet  vi; 
Farrand ,  Records,  vol.  ii,  p.  145. 
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With  the  amended  Raniolph  draft  as  the  basis  of  his  work,  Wilson 
now  proceeded  to  draft  the  coTTimittee' s  report.   To  a  far  'reater  extent 
than  Randolph,  he  was  merely  the  draftsman .   But  nevertheless  more 
significance  attaches  to  his  work  than  a  merely  textual  one.   The  choice 
of  lanf^uage ,  especially  as  concerns  the  vesting  clause,  was  a  matter  that 
might  have,  and  in  fact  did  have,  the  most  momentous  conse^iuences.   We 
have  seen  that  State  practice  had  varied  widely,  and  that  as  a  general 
rule,  forms  of  expression  had  been  used  which  invited  legislative  inter- 
ference.  As  might  have  been  expected,  Wilson  fell  into  no  such  error. 
His  draft  of  the  excerpt  from  the  Pinckney  plan  was  for  a  purpose  - 
namely,  to  utilize  it,  and  through  it  the  Hew  York  constitution,  as  a 
model,  so  far  as  it  was  relevant,  for  the  description  of  the  national 
executive  powers. 

A  comparison  of  the  outline  and  the  excerpt  quoted  above  with 
the  following  quotation  of  the  original  final  V/ilson  draft  will  demon- 
strate how  greatly  the  latter  was  influenced  by  the  former: 

.The  Executive  Power  of  the  United  States  shall  be  vested  in  a 
single!  Person.  His  Title  shall  be  "The  President  of  the  United  Stat'?s 

of  America j'^^^and  his  Title  shall  be  "His  Excellency." He  shall 

from  Time  to  Time  give  information  of  the  State  of  the  Nation;  he  may 
recommend  Matters  to  their  Consider>ition ,  and  he  may  convene  them  on 
extraordinary  Occasions.   He  shall  take  Care  to  the  best  of  his  Ability 
that  the  laws  be  faithfully  executed.   He  shall  commission  all  the 
Officers  in  all  Oases  of  the  United  States  and  shall  anpoint  Officers 
in  all  Cases  not  otherwise  provided  for  by  this  Constitution.   He  shall 
receive  Ambassadors,  and  shall  correspond  with  the  G-overnors  and  other 
Executive  Officers  of  the  several  States,   He  shall  have  '^ower  to  grant 
Reprieves  and  Pardons,  but  his  Pardon  shall  not  be  pleadable  in  Bar  of 
an  Impeachment.  He  shall  be  Commander  in  Chirjf  of  the  Army  and  Navy 
of  the  United  States,  and  of  the  Vilitia  of  the  Several  States. 25 


United  People  t   States  of  America.   \Thile  of  course  the  title  was  a 
familiar  one,  Pinckney  and  lYilson  can  be  given  the  credit  for  its 
selection  for  the  national  chief  magistrate. 

Farrand,  Records,  vol.  ii,  pp.  171_l?2. 
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With  unimportant  verbal  chan.^es,  this  draft  became  the  report  of 
the  Committss,  and  finally  the  enumeration  of  the  executive  nowers.   The 
executive  which  had  gone  into  the  committee  with  onlv  the  appointing  nowf5r, 
*,he  veto  power,  and  the  pow^r  to  execute  the  laws,  cime  out,  not  only  with 
additional  powers,  but  with  all  of  them  granted  in  terms  which  left  no 
loophole  for  subsequent  legislative  interference.  What  have  come  to  be 
known  as  the  political  powers  were  the  President  s,  and  the  President  s 
alone,  so  far  as  the  Constitution  itself  could  settle  the  matter.   The 
credit  for  the  latter  belonf^s  jointly  to  Wilson  and  to  Pinckney.   It  may 
well  be  believed  that  Wilson  might  have  gone  direct  to  the  New  York  con- 
stitution for  his  phraseology.   But  the  fact  is  that  it  was  the  Pinckney 
plan  that  he  used  in  determining  the  phraseology  of  this  part  of  the 
executive  article. 

Indeed,  the  inclusion  of  the  important  power  of  recommending 
measures  to  the  legislature  was,  it  is  reasonable  to  believe,  if  not  de- 
termined, certainly  strongly  sugsiested  by  hhe  existence  of  the  Pinckney 
dreuft.   Again  it  may  be  true  that  the  power  would  have  been  included  in 
any  event,  but  the  fact  remains  that  the  Rutledge  amendment  is  but  the 
substance  of  Pinckney' s  provision,  and  the  language  used  by  Wilson  is 
that  of  his  excerpt  from  Pinckney' s  draft. 

It  may,  perhaps,  be  objected  that  Pinckney  was,  at  be.3t.,  onlv  a 
copyist.   To  this  it  may  be  answered  that  the  willingness  to  carry  ov-^r  into 
the  national  government  the  powers  of  the  strongest  State  executive  is  the 
point  at  issue,  rather  than  a  question  of  phraseology.   Pinckney  was  willing 
to  do  this,  where  Madison  had  been  hesitant,  had  moved  for  a  legislative 
definition  of  powers.   The  result  was  that  the  committee  had  before  it  an 
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extensive  enumeration  of  executive  powers  which  it  indubitably  used  oven 
to  the  extent  of  adopting  the  title  provided.   This,  it  is  believed,  is 
sufficient  warrant  for  attributing  to  Pinckney  a  verv  real  influence  on 
Article  II  of  the  finished  Constitution." 

The  greatest  result  of  the  committee's  work  was  thus  the  in- 
clusion of  one  main  element  of  the  Wilson  executive  plan  -  an  indeoendent 
possession  by  the  executive  department  of  its  powers  directly  i^eara  the 
people.   It  remained  to  be  seen  whether  the  other  cardinal  feature, 
election  bv  a  source  independent  of  the  legislature,  could  he  secured. 

There  is  one  phase  of  the  question  of  Wilson's  choice  of  a 
vesting  clause  that  shotild  be  noted,  though  it  cannot  be  answered, 
namely,  whether  or  not  the  enumerated  powers  were  intended  by  him  or  the 
committee  to  be  an  exhaustive  description  of  that  general  executive  pow^r 
with  which  the  President  was  endowed.   On  this  point  there  is  absolutely 
no  evidence,  so  far  as  the  writer  can  see.   Certainly  some  State  con- 
stitutions  had  realized  that  there  was  3»eh   a  field  and  had  made  various 

A. 

arrangements  concerning  iti exercise.  On  the  other  hand,  the  fact  that 
exactly  the  same  language  was  used  concerning  the  other  two  departments 
militates  against  a  conclusion  that  vYilson  had  any  ulterior  motive  in 
view.  Doubtless  the  point  did  not  arise  in  his  mind.  Nevertheless  the 
fact  remains  that  the  expression  used  certainly  vesteid  whatever  of 
executive  power  might  be  inferred  from  any  pa^-ts  of  the  constitution  in 
the  executive  alone. 

'^•'  It  should  be  observed  thit  ^inckney  had  moved  to  strike  out  Vaii- 
son  s  motion  to  permit  the  legislature  to  confer  executive  powers  on  the 
chief  magistrate  on  the  ^rounds  that  the  power  was  included  in  the 
general  power  to  execute  the  laws.   It  is  not  a  very  far  fetched  in- 
ference to  conclude  that  his  motive  mav  have  been  a  dislike  for  this  way 
of  giving  the  executive  powers.  On  the  other  hand,  it  was  Randolph  who 
seconded  him.  and  Randolph  was  hardly  actuated  by  this  motive. 
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The  loss  by  the  executive  of  the  pow -r  to  control  foreiein  af- 
fairs, hardly  affected  by  a  last  minute  change  of  the  senatorial  power 
to  send  ambassadors  for  the  paler  power  *to  appoint  ambassadors,'   was 
a  serious  matter  for  those  who  desired  to  strengthen  the  President's 
hands.   But  it  was  by  ro  means  certain  thit  the  controlling;  coalition  of 
small  States  and  weak  executive  proponents  which  controlled  the  committee 
could  be  maintained  in  the  Convention.  Nor  can  the  committee  s  action 
be  interpreted  as  expressing  the  will  of  the  parent  body.   It  was  the 
result  of  the  constitution  of  the  committee,  which  had  been  determined  by 

very  different  factors^  than  the  attitude  of  the  merbers  on  the  matter  of 

28 

executive  power. 

The  history  of  the  executive  article  iurin'^  the  period  following 
the  report  of  the  committee  of  detail  centers  about  two  main  points,  the 
attempt  of  Gouverneur  Morris  and  Charles  Pincknev  to  create  a  cabinet 
council  for  the  President,  and  incidentally  to  provide  a  complete  orP:aniza-. 
tion  of  the  administrative  department,  and  the  final  settlement  bv  a 
special  committee  of  elevon  of  the  problem  of  the  choice  of  the  chief 
magistrate  and  that  of  the  executive  powers  of  the  Senate . 

The  first  of  these,  so  far  as  the  constitution  is  concerned,  had, 
as  is  well  known,  only  a  single  result,  namely,  the  incl"sion  of  f^at 
clause  which  permits  the  chief  executive  to  require  as  he  saw  fit  the  ad- 
vice of  the  heads  of  the  departments  in  writin??.   The  chief  interest  of  the 

The  expression  'send'  is  in  the  amended  Wilson  draft,  but  not  in  the 
final  printed  report.  Wilson  had  aljo  declared  simply  that  the  Senate 
should  have  'the  power  to  make  treaties,'  discarding  the  description 
phrases  used  by  Randolph,  a  change  continued  in  the  printed  report.   Far- 
rand,  Records,  vol.  ii,  pp.  l''>9 ,  183. 

The  decision  of  the  committee  to  enumerate  the  lerislative  nowers  of 
the  national  government  determined  finally  t^at  the  States  would  continue 
to  perform  the  more  important  nart  of  1q»  »  i  • 
for  the  Union  as  a  whole.  ^'''"^  ^"^  ^"""'^  1^"  enforcing 
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pronosal  lies  thus  not  in  v-hat  was  accomplishei,  but  rather  in  the  11  ^ht 

that  is  thrown  by  it  on  the  question  of  the  relation  intenied  of  the 
President  to  the  administrative  chiefs. 

Such  lieht  is  indeed  T7elcoine,  for,  prior  to  this  time,  direct 
evidence  on  the  s'lbject  is  sadly  wanting.  Indeed,  this  general  failure 
of  the  convention  to  devote  any  of  its  time  to  the  matter  of  the  presi- 
dent's relation  to  administration,  coupled  with  the  fact  that  the  de- 
partments were  only  casually  mentioned  in  the  completed  instrument,  has 
very  generally  been  interpreted  to  signify  that  this  phase  of  exeontive 
power  was  not  present  in  the  minds  of  the  constitution  makers. 

In  view  of  the  very  evident  tendency  in  the  national  govern- 
ment under  the  Articles  towards  administrative  integration,  and 
especially  in  view  of  the  desire  manifested  ir.  Jefferson's  proposals  to 
relieve  Congress  of  administrative  work  by  inserting  between  it  and  the 
departments  a  responsible  head  of  administration,  the  tenaMeness  of 
this  interpretation  is  shaken.   It  has  been  seer  too  that  the  orii^inal 
concept  of  executive  power  held  by  the  Convention  was  that  primarily 
of  law  enforcement.  The  insistence  on  this  point  of  view  m.ay  be 
reasonably  interpreted  as  having  reference  tc  administrative  laws  as 
well  as  laws  in  the  strict  sense  of  the  term.   It  is  not  an  extravagant 
inference  to  conclude  that  the  business  of  the  administrative  officers 
was,  to  a  degree  at  least,  involved  in  the  general  expression  "execution 
of  the  laws,"  as  well  is  the  enforcement  of  the  judicial  decisions  of 
the  courts. 

But  direct  evidence  that  this  is  true  is  slifht.  \Yhat  there  is 
points  to  this  conclusion.   It  consists  of  onlv  two  facts  -  the  proposal 


of  Hamilton  en  June  If^tb  that  the  chief  rrapistrate  "havs  th^  sole  ap- 
pointment of  the  heads  or  chief  officers  of  the  departments  of  Finance, 

29 
War  and  Foreign  Affairs"  and  only  the  nomination  of  ether  officers, 

and  Worris's  statement  that  "there  must  be  certain  f,reat  officers  of 
State;  a  rrinister  of  finance,  of  war,  of  foreip,n  affairs  etc.   These  he 
presumes  will  exercise  their  functions  in  subor-ii nation  to  the 
Executive."'^^  Certainly  loth  of  these  men  thought  of  the  heads  of 
departments,  finance  and  all,  as  but  subordinates  of  the  President  per- 
forming under  his  control  functions  which  the  President  was  unable  to 
perform  himself. 

On  the  other  hand,  the  original  Pinckney  plan  provided  for  choi'^e 

31 
of  the  administrative  heads  by  Congress^,  while  the  President  was  himself 

to  serve  as  a  sort  of  secretary  of  the  interior.   The  Pinckney  council 
would  have  been  m:uch  the  same  sort  of  organ  as  the  State  privy  councils, 
both  an  sidministrative  body  and  a  ready  means  for  legislative  control  of 
the  President^  whatever  might  have  been  Pinckney 's  intentions. 

The  incongruity  of  such  a  body  with  Wilson's  plan  has  already 
been  com.mented  upon,  as  well  as  his  success  in  preve'-ting  the  adoption 
of  any  such  scheme.  Nevprthelecs  the  idea  of  some  sort  of  eouncil 
com.posed  of  heads  of  the  departments  early  received  informal  considera- 
tion.  Mason  spoke  of  the  suggestion  "either  within  or  without  doors"  of 

32 
composing  the  council  of  revision  in  such  a  fashion.   At  about  the  same 

time  the  French  charge  wrote  also  of  "un  President  #elu  pour  six  arneei# 

et  son  Ccuseil  comros^^des  differens  Vinistres  d'Etats"  who  should 

^  Far>-and,  Records,  vol,  i,  p.  292. 
*°  Ibid.,  vol.  ii,  p.  52. 


"^2  Ibid.,  vol.  i,  p.  111. 
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73 
together  exercise  the  right  of  qualified  veto.' 

No  formal  action,  however,  was  taken  untal  on  August  IBth 
Ellsworth  "observed  that  a  Council  had  not  yet  been  provided  for  the 
President"  and  suggested  such  a  body  to  be  composed  of  the  Chief  Justice, 
the  President  of  the  Senate  and  the  ministers  "v/ho  should  advise  but  not 
conclude  the  President."   Pinckney  then  requected  that  the  pronosition 
lie  over  as  Gouverneur  Morris  had  previously  given  like  notice.   This  was 
done,  although  Gerry  gave  expression  to  his  dislike  to  "letting  the  heads 
of  the  departments,  part:'cul'arly  of  finance  have  anyf-ing  to  dc  in 
business  connected  with  legislation,"  and  Dickinson  "urged  that  the 
great  appointments  should  be  made  by  the  Legislature,  in  which  case  they 
might  properly  be  consulted  by  the  Executive  -  but  rot  if  made  by  the 
Executive  himself. "^^ 

On  August  20th  the  Morris-Pi nc/ney  plan  was  submitted.   It  pro- 
vided for  a  complete  constitutional  orranization  of  the  executive  depart- 
ment.  There  were  to  be  five  departments,  at  the  head  of  which,  respectively 
were  to  be  a  secretary  of  dom.estio  affairs,  of  commerce  and  finance,  of 
foreign  affairs,  of  war,  and  of  marine.  They,  together  with  the  Chief 
Justice,  were  to  compose  a  Ccunc^l  of  State  "to  assist  the  President  in 
conducting  the  Public  affairs,"  anJ  for  the  purpose  of  furnishing  advice, 
written  if  requested,  on  m.atters  submitted  to  them  by  tho  President. 
This  advice  was,  however,  not  to  concluie  the  Presidentj  v.'hc  was  to  exercise 
his  own  judgment,  though  every  iepartment  head  was  to  be  "responsible"  for 
his  opinion  on  the  affairs  relating  to  his  particular  department. 

33 

Otto  to  '/ortmorin,   June   10,    17C7;   Parrand ,   Records,   vol.    iii,   p.    40. 

24    Ibid.,   vol.    ii,   p.    229. 
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These  "-inisters  were  to  be  aprcirteJ  ty  the  ^resident  alone  and 
to  holol  their  offices  during  pleasure.  They  were  also  to  be  subject  to 
impeachr.ent  and  removal,  "for  neglect  of  duty,  malversation,  or  corrupticr. 
They  were  to  possess  a  large  proportion  of  that  ri^ht  of  recommendation 
which  was  their  natural  heritage  frcir  their  forebears  under  the  Articles. 
Especially  significantly,  the  secretary  of  coTyimerce  and  -^irance  was  "to 
prepare  and  report  plans  of  revenue  and  for  the  regulation  of  expendi- 
tures, and  also  to  recommend  such  things  as  may  in  his  Judgment  promote 
the  commercial  interests  of  the  U.  S."'^ 

Certainly  this  plan  serves  strongly  to  confirm  the  opinion  that 
the  chief  magistrate  was  regarded,  by  its  authors  at  least,  as  the  active 
chief  of  administration.   The  department  heads  were  certa^'nlv  conceived 
as  completely  subordinate  to  the  chief  executive,  since  thev  were  tc  be 
appointable  by  the  President  alone  and  to  hold  office  at  his  pleasure. 
Nor  is  there  any  distinction  Tade  between  departments  on  any  basis  of 
special  relationship  to  the  President.   Inasmuch  as  control  cf  foreign 
affairs  at  this  stage  was  completely  vested  in  the  Senate,  only  the 
militeiry  departments  could  indeed  be  said  to  have  any  special  relation  to 
an  enumerated  power. 

The  enumeration  of  the  duties  of  these  department  heads  will 
serve  further  to  demonstrate  the  part  that  the  executive  T/as  envisaged 
in  this  plan  as  the  head  of  administration.   The  secretary  of  domestic 
ELffairs  was  to  "attend  to  matters  of  general  police,  the  state  of  Agri- 
culture and  manufactures,  the  openine  of  roads  and  navigations,  and  the 
facilitating  communications  through  the  United  States."   The  secretary  of 


343. 
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For  text  of  the  resolution,  see  Far-and ,  Records,  vol.  ii ,  pp.  742- 
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comnerce  and  finance  was  "to  superintend  all  matters  relating  to  the 
public  finances."   The  secretary  of  foreien  affairs  had  for  his  func- 
tions "to  correspond  with  all  fcrei^n  Ministers,  rrepare  plans  of 
Treaties,  and  consider  such  as  may  be  transmitted  from  abroad;  and 
generally  to  attend  to  the  interests  of  the  United  States  in  their  con- 
nections with  foreign  powers."   The  military  Gecretariei;  were  "to 
superintend  every  thing  relating"  to  their  respective  departments,  such 
as  the  "raising  suid  equipping  of  troops,  the  care  of  military  Stores, 
public  Fortifications,  arsenals,  and  the  like"  in  the  case  of  the  one; 
and  "fhe  public  ships,  Dock-yui-ds,  naval  stores,  and  Arsenals,"  in  the 
case  of  the  othf»r.^^ 

In  short,  t/orris  and  Pinckncy  combined  in  an  anbitious  attempt 
to  furnish  a  complete  constitutional  or€;anization  of  national  adminis- 
trati-en  on  the  basis  of  complete  ultimate  control  by  the  President.   The 
exclusion  of  the  Senate  from  all  participation  in  the  matter  of  appoint- 
ment and  the  incli-sion  of  the  tenure  of  o'^fices  provision,  could  have 

been  intended  for  no  other  purpose.   To  be  sure,  the  provisions  rere  not 

37 
included  in  the  finished  constitution,  wHicb  was  undoubtedly  a  wise  step. 

But  this  does  not  necessarily  signify  orposition  to  the  basic  idea,  but 
rather  a  belief  that  the  matter  was  properly  one  for  legislative  determina- 
tion.  One  of  the  m.ost  important  elements  of  the  proposed  plan,  the 
presidential  position  of  supremacy  with  respect  to  the  departmental  heads, 
is  in  fact  inferable  from  the  only  clause  retained .   V/ritten  opinions  were 
to  be  required  by  the  President,  the  superior,  from  the  iepartm.ent  heads, 
the  inferior,  as  the  former  desired. 

Farrand,  Records,  vol.  ii,  pp.  342-r54?. 

™.-,r  ^^r  ^  discussion  of  this  point  as  an  abstract  matter,  see  \1 .   P. 
Willouehby,  Government  of  Modern  States,  pp.  111-112. 
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It  can  certainly  not  te  denied  that  this  concept  of  the  Presi- 
dent's control  over  the  existing  department  chiefs  entailed  a  very  proat 
extension  of  his  personal  power.   Those  thinrs  wV^ich  the  plan  empowered 
the  subordinate  secretaries  to  dc  became  really  an  integral  part  of  the 
presidential  power.  This  is  particularly  interesting  as  concerns  foreign 
affairs,  "the  control  of  which  was  then  vested  in  the  Senate.   Although 
treaties  were  to  be  made  by  the  S=>nate,  the  preparation  of  plans  for  them 
was  regarded  as  an  executive  function.  The  same  was  true  of  the  considera- 
tion of  those  made  abroad  and  all  correspondence. 

Indeed,  if  there  was  in  the  minds  of  the  delegates  the  thought 
that  in  the  natural  course  of  things,  the  business  of  the  departments  was 
to  be  conducted  under  the  general  leadership  of  the  President,  ve   must 
extend  the  somewhat  limited  field  of  presidential  power  defined  by  the 
constitutional  enumeration  to  include  those  things  v/hich  were  beinf  ione 
by  the  existing  departments,  in  order  to  obtain  a  correct  idea  of  what  the 
term  signified^at  least  to  that  school  represented  by  Hamilton,  Morris  and 
Pinckney,  and  swoapted  by  a  m.ajority  of  the  delegates  who  sat  as  members 
of  the  first  Congress  and  voted  *'or  the  uncontrclled  executive  power  to 
remove  departmental  heads.   This  interpretation  would  obviate  the 
necessity  of  some  of  the  juristic  gymnastics  such  as  those  necessary,  for 
example,  to  show  how  the  executive  derives  his  control  over  foreign  af- 
fairs from  the  power  to  make  treaties  and  to  nam.e  and  receive  Eimbassadora  - 
in  the  two  first  of  which  the  Senate  participates,  and  the  latter  undoubted- 
ly intended  as  a  purely  formal  power. 

From  still  another  point  of  view  this  proposed  council  is  in- 
structive.  Executive  influence  on  legislative  measures  is  very  p.enerally 


spoken  of  as  a  modern  development,  entirely  unforeseen  bv  the  framers  of 

the  Constitution,  pictured  as  bound  hand  and  foot  by  the  doctrine  of 

separation.   And  yet  we  see  that  the  idea  of  execiitive  preparation  and 

report  of  plans  of  legislation  was  very  much  alive.   The  lesslons  con- 

OPrning  the  inccrapetencj^  of  a  lef^islative  body  to  le-^islate  were  not 

forgotten,  nor  was  the  doctrine  of  separation  sc  far  a  raster  word  as 

to  negate  their  influence. 

a- 
Another  aspect  of  the  rratter  has  more  ^speculative  interest  than 

a  real  one,  namely  the  possible  results  of  a  constitutionally  created 
council  with  constitutionally  guaranteed  powers  of  legislative  initiation, 
each  member  of  which  was  to  "be  responsible  for  his  opinion  on  the  af- 
fairs relating  to  his  particular  Department,"  when  a  matter  was  sub- 
mitted for  discussion  by  the  council.  The  idea  of  the  irresponsible  chief 
magistrate  was  not  involved,  for  the  President  was  not  bound  by  his 
advice,  nor  indeed  obliged  to  consult  his  council  at  all.  The  influence 
of  the  British  executive  organieation  is,  however,  ver-"-  plain,  esrecially 
in  the  inclusion  of  the  Chief  Justice  in  the  Council  as  a  kind  of  keeper 
of  the  public  conscience';  and  the  adoption  of  the  plan  would  almost 
certainly  in  practice  have  resulted  in  a  diminution  of  the  importance  of 
the  position  of  the  President  to  the  benefit  of  his  subordinates. 

Its  failure  marks  the  final  elimination  of  the  separate  council 
idea,  and  pro  tanto  an  abandonm.ent  of  the  English  schem.e  of  executive 
organization.  Nor  was  it  because  of  a  failure  to  consider  the  prorcsition, 
resembling  in  some  features  at  least,  the  plan  utilized  in  the  rother 
country,  but  because  of  the  danger  involved  in  trying  to  combine  the 


of  Justice,  and  such  as  mav  prom.ote  useful  learning  and  inculcate  sound 
morality  throughout  the  Union."   Farrand  Pa^r^^A 

ca.rra.na,   hecords,  vol.  ii,  n,  335 
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feature  of  advice  with  the  responsible  chief.   As  Gonverneur  Morris  said, 

in  explaining  the  final  omission: 

The  question  of  a  Council  was  considered  in  the  Coiranittee,  where 
it  was  judged  that  the  Presidt.  by  persuading  his  Council  -„io  concur  in 
his  wrong  measures  would  acquire  their  protection  for  them.-^^ 

The  history  of  these  proposals  need  not  detain  us.   The  Conven- 
tion was  more  interested  in  finishing,  its  work  and  Foing  home  than  in 

considering  new  proposals.   The  plan,  without  discussion,  was  referred  to 

40 
the  committee  of  detail,  whihh  reported  it  back  shorn  of  the  organization 

provisions  but  retaining  those  concerning  the  advisory  council,  to  whose 

membership  were  added  the  spe.ikT  of  the  House  and  the  president  of  the 

41 
Senate.   There  the  matter  rested,  until  the  coTT'ittee  of  eleven  on  un- 
finished business  reported  back  the  clause  concerning  the  President  s 
power  to  require  advice  in  writing  from  the  secretaries,  a  last  feeble 
remnant  of  the  British  idea  of  the  Council  of  the  King,  and  an  inten- 
tionally meaningless  imitation  of  that  ministerial  countersignature  cf  the  . 
acts  of  the  irresponsible  monarch,  from  which  the  British  executive  system 
has  been  derived. 

The  second  of  the  chief  points  of  interest  above  mentioned,  the 
work  of  the  com.m.ittee  of  eleven,  cannot  be  treated  without  a  brief  chrono- 
logical review  of  the  action  of  the  convention  on  thoce  parts  of  the  re- 
port of  the  coTninittee  of  detail  which  concerned  executive  power.  Following 
the  order  of  the  report  these  were  the  eligibility  of  members  of  Congress  to 
office,  the  veto  power,  the  special  powers  of  the  Senate,  and  the  exe'-ntive 
article  proper. 

39 

Fau-rand,  Records,  vol.  ii,  p.  S42.  Mercer  of  V'arylani  hai  ur»'ed  a 
council  "being  members  of  both  Houses."  Ibid.,  vol.  ii,  pp.  2*'4-2*'5. 

*°  Ibid.,  vol.  ii,  p.  M2. 

41  Ibid. ,  vol.  ii,  p.  3«7. 
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The  first  of  these  was  reached  August  14th.   There  was  quite  a 
debate  on  the  rratter,  in  which  the  old  ground  was  Pone  over  without 
developing  any  new  ideas.   The  feature  of  the  debate  was  an  extreme  speech 
by  Mercer  of  Maryland  who  very  explicitly  stated  that  "governments  can  only 
be  maintained  by  force  or  influence"  and  that  inasmuch  as  the  executive  had 
not  force,  to  "deprive  him  of  influence  by  rendering  the  members  of  the 
Legislature  ineligible  to  Executive  offices"  was  to  reduce  him  to  "a  mere 

phantom  of  authority."   No  conclusion  was  reached,  the  whole  '-matter  bein?: 

I         43 
postponed  pending  a  determination  of  the  Senate  s  powers. 

The  qualified  veto  provisions  were  the  occasion  of  a  fourth  at- 
tempt by  J'adison  and  \Tilson  to  join  the  Supreme  Court  to  the  President  in 
the  exercise  of  this  power. ^'^  The  debate  on  this  proposal  raked  over  even 
mouldier  straw  than  that  on  eligibility.  Mercer,  Dickinson  and  Gouverneur 
Morris  objected  to  the  theory  that  judges  could  declare  unconstitutional 

laws  to  be  ab  initio  void,  the  latter,  it  is  interesting  to  observe,  en  the 

45 
ground*  that  the  judiciary  was  after  all  a  part  of  the  executive.    Wilson 

took  occasion  to  remind  the  Convention  t^^it  "the  prejudices  agst  the 

Executive  resulted  from  a  misapplication  of  the  adage  that  the  parliament 

was  the  palladium  of  liberty.   V/here  the  'j^xecutive  was  really  formidable. 

King  and  Tyrant ,  were  naturally  associated  in  the  minds  of  the  people;  not 

legislature  and  t^rann^.   But  where  thp  Executive  was  not  formidable,  the 

two  last  were  most  properly  associated,  pointing  his  m.oral  by  referpnce  to 

the  Long  Parliajnent.   But  the  judges  were  excluded,  thouch  the  proportion 

42 

Farrand,  Records,  vol.  ii,  p.  234. 

43 

Ibid.,  vol.  ii,  p.  290.   This  is  good  proof  that  the  action  of  the 
conmittee  on  this  point  did  not  meet  ■ith  approval. 

44 

See  text  of  his  resolution,  Farrand,  Records,  vol.  ii,  pp.  294-295. 

^^  Ibid.,  vol.  ii,  pp.  29'^-299. 

4^ 

Ibid.  vol.  ii,  pp.  300-1^01. 


of  vctes  reiiuired  for  repassa^'e  was  raised  to  three  fourths.   The  suc- 
ceedinr'  day  the  veto  power  was  -extended  to  applv  to  "every  order,  resolu- 
tion or  vote"  as  well  as  to  bills  in  order  to  prevent  legislative  evasion, 
or  which  occasion  Sherman  used  language  that  indicated  a  belief,  on  his 
part  at  least,  that  the  President  should  he  allowed  a  veto  on  separate 
votes  taking  money  out  of  the  Treasury. 

The  debate  on  Congress'  power  to  ira -:e  war  casts  considerable 
light  on  the  Convention's  idea  of  the  respective  relation  of  the  two  de- 
partments to  that  phase  of  State  activity.  On  motion  o"  Madison  "declare" 
was  substituted  for  "make" ,  as  better  "leaving  to  the  Executive  the  power 
to  repel  sudden  attacks"  and  also  because  "make""mi?ht  be  understood  to 
"conduct"^ which  was  an  Executive  function.*  " 

On  August  23rd  the  question  of  the  Senate's  special  powers  came 
before  the  Convention.   Indications  had  not  been  lacking  that  the  con- 
clusions of  the  cormittee  of  detail  were  not  regarded  as  final.  Mercer  had 
flatly  stated  that  he  did  not  believe  that  any  save  legislative  powers 
should  be  assigned  this  branch  ,*"' and  had  expressly  objected  to  associating 
the  Senate  in  the  business  of  treaty  making  which  was,  he  claimed,  properly 
an  executive  function,  though  adding  that  treaties  would  have  to  be 
ratified  by  the  legislature  authority  before  becoming  laws  of  the  land.' 
As  has  been  seen,  the  question  of  eligibility  of  members  of  Congress  to  of- 
fice had  gone  over  pending  a  final  detern-ination  of  th^r  Senate's  powers. 


47 

Fsu-rand ,  Records,  vol.  ii ,  r.  405. 
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Ibid.,  vol.  ii,  p.  318. 
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Ibid.,  vol.  ii,  p.  319,  Madison  s  footnote. 

^°  Ibid.,  vol.  ii,  p.  259. 
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52 
Vfilliamson  and  Rutledge  had  also  indicated  a  possibility  of  revision.' 

On  the  other  hand,  there  was  a  general  realization  that  the 

Senate,  with  thn  powers  it  then  possessed,  was  an  executive  ".ouncil,  and 

would  perhaps  be  in  constant  session,  Madison  and  Rutledge  had  moved 

that  the  Senate,  "when  not  in  its  Les;islative  capacity,"  be  not  compelled 

to  publish  a  journal  of  its  proceeding's.  "  Gouverneur  Vorris  had  de- 
ft 4 
Glared  that  the  Senate  would  sit  constantly.   Charles  Pinckney  snoke  of 

the  power  of  the  Senate  to  make  treaties  and  'r.anage  foreign  affairs.' 

Ghoram  urged  that  senators*  salaries  should  be  hif^her  than  those  of 

members  of  the  Rouse  because  they  would  "be  detained  longer  from  home, 

[and]  obliged  to  remove  their  families,  and  in  tine  of  war  perhaps  to 

sit  constantly. 

Success  of  th::  'Jilson  plan  for  tbe  independent  executive  was 

plainly  endangered^  ui  sfi.  few?  aa  ocneorns  ttee  TJiootion  o#-  f  ot'al;:ii  affajjs. 

It  is  consequently  no  surprise  to  find  both  Wilson  and  Morris  on  their 

feet  with  the  familiar  protest  against  vestinc  the  appointment  of  judges 

57 
of  the  Supreme  Court  in  the  upper  house.'    Madison  likewise  "observed 

that  the  Senate  represented  the  States  alone,  and  that  for  this  as  well 

as  obvious  reasons  it  was  prop-^r  that  the  President  should  be  an  agent 

in  treaties."    Worris  "did  not  know  that  he  should  refer  the  making  of 

treaties  to  the  Senate  at  all,  but  for  the  present  wd .  move  to  add  as  an 
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Farrand ,  Records,  vol.  ii,  p.  297, 

^^  Ibid.,  vol.  ii,  p.  259. 

■^*  Ibid.,  vol.  ii,  p.  224. 


^^  Ibid.,  vol.  ii,  p.  293. 
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Ibid.,  vol.  ii,  p.  3^9. 

58  Ibid.,  vol.  ii,  p.  392. 


1J9 


araendir.ent  to  the  section,  after  'treaties  -  but  no  treaty  shall  be 
binding  on  the  U.  S.  which  is  not  ratified  by  a  law.""" 

This  motion  reveals  much.   It  shows  the  dislike  of  the 
national  eroup  for  the  Senate  as  a  representative  of  the  States  iiua 
States,  a  detern^ination  on  their  nart  to  pare  down  its  special  powers 
and  to  substitute  therefore  the  influence  of  the  nore  natirral  House  of 
Representatives,  and  the  even  more  national  President,  both  of  whom  would 
necessarily  participate  in  the  passage  c?   the  ratifying  act.   Also  there 
is  involved  in  the  motion  the  enhancement  of  larse  States  influence  and 
the  diminution  of  that  of  the  small. 

The  debate  on  this  motion  is  not  illuminating.   As  did  so  many 
of  the  debates  on  treaty  making,  it  went  off  on  the  subject  of  the  re- 
lation of  the  power  to  make  treaties  and  the  law  making  power,  hinging 
on  the  point  of  whether  a  ratified  treaty  was  of  its  own  force  the  law  of 
the  land.  One  fact  is  revealed  by  it,  however,  nsanely,  that  the  iiea  that 
the  plenipotentiary,  if  he  obeyed  his  instructions,  bound  the  sovereign 
to  ratify  his  acts  had  not  been  abandoned.   Both  Ghoram  and  Johnson  ob- 
{jected  to  the  mot-on,  since,  in  the  words  of  the  latter  "there  was  some- 
thing of  solecism  in  saying  that  the  acts  of  a  minister  with  pleni- 
potentiary powers  from  one  Body,  should  depend  for  ratification  on  another 
body,"  while  pointing  out  that  the  power  of  m.aking  treaties  in  Great 
Britain  was  completely  vested  in  th-^  Crown. 

The  significance  "of  this  lies  in  the  fact  that  it  may  be  reason- 
ably inferred  that,  when  ultimately  the  President  and  Senate  '.vere  joined 
in  the  exercise  of  the  treaty  makin:^  power,  it  was  intended  that  the  in- 


59 

Farrand,  Records,  vol.  ii,  p.  392, 

^°  Ibid.  vol.  ii,  pp.  392-393. 


structions  for  plenipotentiaries  should  be  jcintly  prepared,  since  other- 
wise  the  sayre  '  soleoir.m'  that  was  here  objected  to.   The  value  of  this 
Inference  cannot  now  be  estimated.   But  the  point  of  view  indicated  must 
be  borne  in  mind. 

At  any  rate,  the  combination  of  small  State  votes  with  these 
determined  by  thor.o'.  and  otVioi*,  s^noidoi-ations  combined  to  defeat  the 
proposal.  Nevertheless,  as  Randolph  pointed  out,  every  one  who  spoke 
expressed  dissatisfaction  with  th?  existinf^  arranJ'ement.    The  Conven- 
tion, while  not  decided  as  to  what  ou^ht  to  be  done,  was  unwillinc  to  ac- 
cept the  committee's  proposal  for  "onstitutirn  the  upper  house  a  special 
council  for  exclusive  control  over  foreign  affiirs.  Nor  was  it  willing  at 
this  stage  of  things  to  debate  it  further.   Consequently,  without  ob- 
jection, it  was  referred  to  the  committee  of  detail,  where  it  continued 
to  be  until  the  committee  of  eleven  on  unfinished  business  took  it  under 
consideration. 

On  August  24th  the  exetutive  article  was  taken  up  for  discussion. 
The  first  change  instituted  was  to  provide  that  election  of  the  President 
should  be  by  joint  ballot  of  the  legislature,  all  the  sm.all  States  save 
New  Hampshire  voting  against  the  proposal.   A  motion  made  to  secure  a  vote 
by  States,  rather  than  by  head,  failed,  though  the  suprort  of  Georgia  v/as 
won  over.   New  Hampshire  again  sacrificed  her  interest  to  the  principle 
that  "this  general  officer  ought  to  be  elected  by  the  joint  and  general 


^^    And  yet  it  is  not  true  that  the  old  Con'^ress  had  invariably  con- 
sidered itself  bound  by  the  acts  of  its  pleninotentiaries.   T  have  found 
but  one  exception,  but  it  is  an  important  one.   The  plenipotentiaries  - 
t'  e  term  is  retained  in  the  commission  -  who  were  sent  to  Europe  to  make 
treaties  of  amity  and  commerce  were  empowered  only  "to. . .confer ,  treat 
and  negotiate  concerning. . .a  treaty  of  amity  and  commerce...,  to  nake  and 
receive  propositions  for  such  treaty  ani  +n  on^^T  ;>    o   . 
transmitting  it  to  the  United  States 'in  Con.         "'  "''''   '''  ^"'"^' 
a  states  m  Congress  asserbled  for  their 
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No  step  more  important  than  this  in  its  ultimate  effects  on  the 
executive  department  was  taken  by  the  Convertion.   Georgia,  South  Carolina 
and  North  Carolina  had  stood  as  a  solid  nhklanx  for  the  principle  of 
legislative  election.  Pennsylvania  and  Virginia,  despite  the  opposition 
of  Mason  and  Randolph,  had  been  the  backbone  of  the  independent  executive 
movement.   ^Massachusetts  had  on  several  occasions  displayed  a  tendency  to 
repudiate  the  electoral  idea.   The  srall  States  ^hus  possessed  the  balance 
of  power. 

Now,  as  we  have  seen,  the  srrall  States  had  as  a  whole  shovm  no 
hostility  to  tbe  principle  of  a  non-leeislative  source  of  election.  V/hen 
the  matter  was  before  the  Convention  in  July  they  had  on  one  occasion 
voted  as  a  unit  with  Pennsylvania  and  Virginia  for  choice  by  electors. 
The  influence  that  hsul  then  finally  put  enoueh  of  them  on  the  side  of 
choice  by  the  legislature  had  been  the  factor  of  representation.  Now, 
with  one  fell  blow,  they  were  deprived  of  almost  all  of  the  advantage  they 
had  hoped  to  win  through  legislative  choice.   The  tine  was  ripe  for  the 
strong  executive  forces  to  act. 

As  was  to  be  expected,  the  astute  Vorris  was  immediately  in  bhe 
breach  with  a  proposition  for  choice  by  electors  to  be  chosen  by  the  people, 
Although  popular  choice  of  the  electors  savoured  strongly  of  large  State 
control.  New  Jersey,  Delaware  and  Connecticut  joined  Pennsylvania  and 

PA 

Virginia,  only  to  lose  by  a  single  vote.    On  the  abstract  question  of 


final  ratification."   See  Journals  of  Congress,  vol.  iii,  pp.  499-499. 

Farrand ,  Records,  vol.  ii,  p.  393. 
Ibid.,  vol.  ii,  p.  402. 
^*  Ibid.,  vol.  ii,  p.  402. 
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choice  by  electors,  the  vote,  taken  in  what  was  evidently  a  thin  house, 
was  a  tie,  four  States  to  four,  with  two  divided  and  one  absent. 
Whereupon  the  matter  went  over,  on  the  insistence,  significantly,  of  New 
Jersey.  • 

The  remainder  of  the  debate  on  the  executive  provision  is  of  no 
great  interest.   An  attempt  made  by  Sherman  to  give  the  legislature  the 
power  to  deternine  how  offices  created  by  law  were  to  be  filled  was 
overwhelmingly  defeated,  showing  how  completely  the  Convention  had  gotten 
away  from  the  idea  of  controlling  the  executive  through  ordinary  law. 
On  motion  of  /.'adison,  "offices"  was  substituted  for  "officers"  in  the  ap- 
pointing clause,  in  order  to  make  it  plain  that  the  right  to  create  of- 
fices was  a  legislative  one.   Sherman's  motion  to  join  the  Senate  in  the 
exercise  of  the  pardon  power  was  defeated,  Connecticut  alone  supporting 
it.   Having  postponed  the  method  of  impeachment  question,  the  Convention 
proceeded  to  adopt  the  enumeration  of  pov/ers,  and  then,  despite  the  un- 
finished condition  of  the  executive  passed  to  a  consideration  of  other 
matters . 

Thus,  as  late  as  August  31st,  the  m.ethod  of  election  of  the  chief 
magistrate,  the  question  of  eligibility  to  reelection,  the  degree  of 
participation  by  Senate  and  President  respectively  in  control  of  foreign 
SLffairs  and  the  naming  of  judges,  the  method  of  impeachment,  succession  in 
case  of  vacancies,  and  the  matter  of  a  council  were  all  yet  unsettled.   C'on- 
se^uently,  on  this  date  the  Convention  had  recourse  to  the  increasingly 
popular  expedient  of  creating  a  committee  to  expedite  matters.   To  it  wei»e 


Connecticut  and  Maryland  divided.   Evidently,  either  Ellsworth  or  Johnson 
had  left  the  hall. 

^^    Ibid.,  vol.  ii,  p.  405. 

Ibid. ,  vol.  ii,  p.  419. 
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referred  all  unfinished  businers,  which  meant  for  the  moct  part  the 
executive  proviaions,  but  included  the  much  mooted  question  of  the  ex- 
clusive rirht  of  the  lower  house  to  initiate  financial  measures,  and  the 
question  of  the  eligibility  of  members  of  "^onpress  to  national  office. 
The  members  of  the  committee  were  Oilman,  King,  Sherman,  Brearley, 
Gouverneur  Morris,  Dickinson,  Carrol,  ?-!adison,  V/illiamGon,  Rutler  and 
Baldwin.  Manifestly  it  w^s  this  committee  that  organized  the  executive, 
as  it  was  the  committee  of  detail  that  enum.erated  it  powers.   If  it 
could  work  out  a  compromise,  it  was  a  foregone  conclusion  that  th^  Con- 
vention would  accept  it. 

On  September  1st  the  committee  reported  on  the  question  of 
eligibility  of  members  of  Congress  to  office.   I4r  was  a  victory  for  the 
anti-executives,  for  it  provided  that  no  member  should  be  eligible  for 
office  during  his  term,  and  no  officer  could  be  a  member  of  the  legisla- 
ture unless  he  resigned  his  office. ''~^  On  the  3rd  the  repo-t  was  debated 
and  amended  so  as  to  take  its  present  form,  the  inelipibilitv  being  to 
offices  "created  or  the  emoluments  whereof  shall  not  be  incraased"  during 
the  member's  term  of  office.    On  Sentem.ber  4th  reports  were  brou'^ht  in 
on  the  remaining  issues.   Briefly,  it  was  provided  that  impeachments  should 
be  tried  by  the  Senate,  a  two-thirds  vote  being  necessary  to  convict.   The 
President  was  to  hold  office  for  four  years,  without  restriction  as  to 
eligibility.  He  was  to  be  chosen  by  an  electoral  college,  composed  of 

Farrand,  Records,  vol.  ii,  p.  493. 

Ibid.,  vol.  ii,  pp.  491-492.   The  significance  of  this  was  that  it 
allowed  a  member  to  resign  his  seat  and  immediately  accept  an  office,  rather 
than  being  obliged  to  wait  until  the  expiration  of  his  term. 
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electors  chosen  in  each  State  in  such  manner  as  the  Ktate  lepislaturo 
should  determine,  a  majority  of  electoral  votes  beinp  r  quired  for  choice. 
If  no  candidate  had  such  a  majority,  the  Genate  was  to  choose  from  the 
five  highest  canlidates.  The  requirement  was  insetted  that  the  President 
be  a  natural  born  citizen  or  a  citizen  of  the  United  States  at  the  time  of 
the  adoption  of  the  Constitu1;iop .   Provision  was  made  for  a  vice-president, 
to  be  president  of  the  Senate,  and  to  succeed  to  the  presidency  in  case  of 
a  vacancy.  Treaties  were  to  be  made  by  the  President,  by  and  with  the 
advice  and  consent  of  two-thirds  of  the  Senate,  and  the  President  was  to 
nominate  all  officers,  including  ambassadors  and  judges  of  the  Supreme 
Court,  subject  to  approval  by  a  majority  of  the  Senate.  The  President 
was  empowered  to  call  for  the  opinion  in  writing  of  the  executive  depart- 
ment heads  "upon  any  subject  relating  to  the  duties  of  their  respective 
offices."   Impeachment  was  to  be  on  conviction  for  treason  or  bribery.'*^ 

Cn  the  following  day  the  committee  further  reported  a  clause  restoring  the 

71 
exclusive  origination  of  money  bills  in  the  Houce. 

Thus  finally  the  second  element  of  the  Wilson  plan,  nsimely,  choice 

by  an  organ  independent  of  the  legislature  and  someT/hat  approaching  nopular 

election,  obtained  its  place  in  the  Constitution.   But  not  without  payment, 

for  the  small  States  demanded  and  obtained  their  pound  of  flesh.  Choice 

by  electors  had  first  to  be  made  more  attractive  to  them  than  choice  by 

the  legislature.   This  was  ione  by  providing  that  in  the  electoral  college 

voting  should  be  in  the  same  proportion  as  on  joint  ballot,  while  in  case 

no  majority  was  obtained  in  the  'Electoral  vote,  t^e  Senate  should  el=>ct 


'^'^  Farrand,  Records,  vol.  ii,  pp.  4n7_4?9. 
'^^    Ibid.,  vol.  ii,  pc.  509-500. 
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from  the  five  highest  candidates.  Since  thera  was  no  f oreknov/lodf^o  of 
the  effect  that  the  party  system  waa  destined  to  have  on  the  choice  of 
Predidents,  the  second  provision  waa  regarded  as  a  real  ?ain. 

As  a  bid  it  was  completely  Successful.   Svery  small  State  ex- 
cept New  Harnpshire  voted  against  the  proposgQ.  to  return  to  the  original 
plan,  and  th3  latter  State  was  divided .'and ,  in  the  end,  votei  for  the 
plan  as  recommended.'    The  Carolina  delegates  alone  re'nainel  irrecon- 
cilable. 

Not  only  were  the  small  States  satisfied  by  this  arran^ewient, 
but  in  a  most  unobtrusive  fashion  V-e   three-fifths  compromise  was 
carried  over  into  the  election  of  the  executive,  thus  satisfying  the 
Southern  States  without  undul^'  parading  the  fact.   Even  the  peculiar 
internal  sitiiation  in  South  Carolina,  where  the  low  countrj?^  minority 
controlled  the  legislature,  was  recognized  by  the  clause  which  left  the 
method  of  choice  of  the  electors  to  the  State  legislature,  a  clause 
which  that  State  utilized  to  its  fullest  by  "naintaining  choice  by  the 
legislature  until  the  outbreak  of  the  Civil  War.  And  above  all  "the 
indispensable  necessity  of  making  the  Executive  independent  of  the 
Legislature"  was  satisfied,  and  the  many  who  "were  anxious  even  for  an 
immediate  choice  by  the  people"  given  a  half  loaf,  which  was  ultimately 
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Worria  long  after  the  Convention  declared:  "the  necessity  of  voting 
for  two  persons  for  President,  one  of  whom  should  not  be  of  the  State 
voting,  and  the  right  of  choosing  a  President  out  of  the  five  hif^hest 
on  the  list,  where  no  absolute  choice  was  made  by  the  electors,  is  per- 
haps the  most  valuable  provision  in  favor  of  the  small  States,  which  can 
be  found  in  the  Constitution."   Gouveneur  Morris  to  L.  R.  Morris,  December 
10,  in03;  Farrand,  Records,  vol.  iii,  p.  405.   Butler  claimed  in  the 
Senate  that  another  reason  for  the  provision  concerning  the  two  highest 
ceindidates  was  "to  prevent  t^e   putting  up  of  any  powerful  man."  Ibid., 
vol.  iii,  p.  401.   He  also  claimel  to'have  been  the  author  of  the  whole 
electoral  provision.  P,  Butler  to  '.V.  Butler,  Vay  5,  l^s?;  ibid.,  vol.  iii, 
p.  .■^02.   The  provisions  were,  howevr-r,  for  the  most  part  dictated  bv  the 
existing  situation.   Inde<^d,  alT^ost  every  nart  oP  it  hal  b--n  ,,i„.,„4„ 
suggested  in  the  Convention. 

73 


Farrand,  Records,  vol.  ii,  p.  511. 
"^^  Ibid.  ,  vol.  ii,  n.  525. 
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The  relation  of  the  Senate  to  executive  bu8ine;^s  was  settlei  after 
the  Bfiune  give  and  take  fashion,   '.That  the  President  gainei  in  control  of 
foreign  affairs  and  appointment  of  judges,  he  lost  in  making  other  appoint- 
nents.   The  gain  in  the  first  named  instance  was  a  tremendous  one.  What- 
ever the  assumption  made  concerning  the  relation  of  the  President  to  the 
secretary  of  foreign  affairs,  the  fact  remained  that  he  had  onlv  a  ^nere 
vestige  of  explicit  constitutional  power  in  that  field.  The  chan.^e  era- 
bodied  in  the  compromise  plan  confiwnei  the  participation  of  the  Senate  in 
foreign  affairs  entirely  to  trsaties.   Its  control  over  ambassadors  was  now 
placed  on  the  same  basis  as  its  control  over  any  othor  officer,  rather  than 
on  that  of  general  Senatorial  control  over  their  field  of  activity.   In 
other  words,  the  change  marked  an  elimination  of  the  idea  to  which  Pinckney 

had  given  marked  expression  that  the  Senate  was  "to  have  the  power  of 

IP. 
making  treaties  and  managing  our  foreign  affairs,   and  the  substitution  of 

the  much  narrower  concept  that  the  Senate  should  advise  in  making  treaties, 

and  in  naming  ambassadors.   Since  nothing  was  said  concerning  the  p^enerxl 

management  of  foreign  sif fairs,  the  wav  was  left  clear  for  its  exercise  as 

a  normal  executive  function  with  results  that  are  well  Known. 

Nor,  we  may  believe,  could  th?  adherents  of  executive  strength 

have  forese^'n  that^to  negative  appointments  given  the  Senate  would,  through 

the  instrumentality  of  an  extra-constitutional  convention,  and  one,  too,  in 

manifest  contravention  of  its  spirit,  become  the  iistri'-utor  of  a  large 

part  of  domestic  patronage.   Clinton's  control  of  nominations  had  given  him 

control  of  the  patronage,  as  was  well  known^  to  all  conversant  .vi+,^  ^?ow 

75 
.   .   The  quotations  are  fro-n  Vorris's  explanation  of  the  motives  which 
governed  the  committee.   Farrani,  Records,  vol.  ii,  v.    5 10. 

''^  Ibid.  vol.  ii,  p.  o.-^S. 
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York  politiss,  Watur-a3-ly^  it  -nay  be  surmised  that  it  was  thought  that 
the  proposal  would  work  the  same  way  under  the  new  instruretn. 

Sven  the  last  portion  of  the  report  of  the  committee,  that 
which  dealt  with  money  bills,  was  utilized,  chiefly  by  KorriB,  H  may  be 
ouraiuod,  as  a  part  of  the  general  plan  to  further,  so  far  as  possible, 
executive  iniapendenoe  and  strength.   This  provision  was  naturally  no 
favorite  of  the  small  States.   Also  the  elearer  thinkers  of  V^e   larpe 
State  dale.^ations  had  sufficient  insight  to  see  that  what  had  been  the 
chief  weapon  of  the  House  of  CoTnmons  against  an  hereditary  House  of 
Lords  and  an  irresponsible  executive  chief,  had  no  raison  d'etre  in  the 
American  systeTn.  But,  as  Madison  observed,  "Col.  Kason,  Mr.  Gerry  and 
other  raembers  from  large  States  see  great  value  on  this  privilege  of 
originating  money  bills.   Of  this  the  members  from  the  small  States,  with 
some  from  the  large  States  who  wished  a  hifrh  mounted  Govt.,  endeavored 
to  avail  themselves,  by  making  that  privilege,  the  price  of  arrangements 
in  the  constitution  favorable  to  the  small  States,  ani  t~  the  elevation 
of  the  Government. "'^'^ 

It  was  shrewd  trading,  after  all,  by  shrewd  politicians  that 
determined  this  great  settlement,  and  it  requires  no  great  stretch  of  the 
imagination  to  reconstruct  a  picture  of  f,!r.  Gouverneur  "orris,  aided 
perhaps  by  Kinp,  fresh  from  t+M4r  triumph  in  the  matter  of  the  navigation 
acts  and  the  slave  trade ,  obtained  chiefly  by  keeping  the  Southern  dele- 
gates on  tenter  hooks  by  extreme  speeches  on  sl^ivery,  ably  manipulating 
the  resources  available  to  the  friends  of  a  "high  mounted  government." 
It  is  not  only  the  fact  that  Morris  explains  the  action  of  the  committee 
to  the  Convention,  and  later  defends  it  against  his  collea^-uo  Wilson, 


but  the  oxtrs-no  astuteness  of  the  har-'ninin-^  l,h>^t  'iv«s  it  t^e^    irr.preaa 
of  his  handiwork. 

Nevertheless  the  compromise  arrangements  were  a  bitter  draupht 
for  the  first  sponsor  of  the  independent  executive  idea,  James  Wilson. 
The  whole  scheme  he  said  had  "a  dangerous  tendency  to  aristocracy,  as 
throwing  dangerous  power  into  the  hanis  of  the  Senate."   That  body  would 
have,  he  clairaed,  in  reality  the  appointment  of  the  President,  and  through 
that  control  of  appointments.   It  was  also  to  make  treaties  and  try 
impeachments.   "According  to  the  plan  as  it  now  stands,  the  President 
will  not  be  the  man  of  the  people  as  he  ought  to  be,  but  the  f/inion  cf 
the  Senate."    The  division  of  powers  indeed  struck  at  the  root  of 
.Vilson's  concept  of  personal  presidential  responsibility.   "Good  la7?s," 
he  declared,  "are  of  no  effect  without  a  good  Executive ;  and  there  can  be 

no  good  Executive  without  a  responsible  appointment  of  officers  to  execute. 

_79 
Responsibility  is  in  a  nanner  destroyed  ^y  such  an  agency  as  the  Senate. 

But,  as  Morris  pointed  out,  the  stronger  executives  had  gotten 
enough  of  satisfy  them,  certainly,  vie   may  be  sure,  as  much  as  was  nossible. 
T'-^e  Senate  had  lost  its  exclusive  pov/er  to  appoint  judges,  it  did  not  pain 
any  new  powers  over  treaties,  and  it  lost  the  right  to  participate  directly 
in  the  election  of  the  President  in  the  first  instance.   As  for  appoint- 
ments, "the  weight  of  sentiment  in  the  House  was  opposed  to  the  exercise  of 
it  by  the  President  alone. "^^ 

None  the  less  a  general  feeling  existed  that  the  Senate  was  too 
strong,  and  Williamson's  suggestion  that  election  in  those  cases  whore  no 
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Farrand,  Recoris,  vol.  ii,  pp.  522-523. 


70 

Ibid.,  vol.  ii,  pp.  5:^8-539. 

^°  Ibid.,  vol.  ii,  p.  524. 
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majori-ty  of  eleotors  was  obtained  be  decided  by  the  House  voting  by 
States  was  readily  adopted. ' 

There  was,  however,  no  reeJ.  chance  to  upset  the  foundations  of 
the  compromise.  The  fact  that  the  Convention  stood  at  the  threshold  of 
freedom  was  the  strongest  defence  the  new  plan  could  have.   Rv  accepting 
it  the  way  was  cleared  for  '•he  final  action  -  the  putting  of  the 
instrument  into  its  final  form  and  ratification. 

One  part  of  the  committee's  report,  it  should  be  noted,  was 

entirely  new,  nanely,  tkat  part  which  ■•^equirei  the  chief  magistrate  to 

be  a  natural  born  citizen  of  the  United  States,   Its  inclusion  seems  to 

have  been  determined  by  a  letter  from  Jay  to  Washington  he  may  have 

written  to  others  -  in  which  he  wrote  as  follows: 

Permit  me  to  hint  whether  it  would  not  be  wise  and  seasonable  to 
provide  a  strong  check  to  the  admission  of  foreigners  into  the  administra- 
tion of  our  national  Government,  and  to  declare  expressly  that  the  Com- 
mand in  chief  of  the  American  army  shall  not  be  given  to,  nor  devolve  on, 
any  but  a  natural  born  citizen. °2 

The  name  of  von  Steuben  is  not  mentioned,  but  there  can  be  little 
doubt  that  it  was  he,  "alieni  appetens,  sui  profusus,"  as  Kin?:  had 
described  him,  "vith  his  too  loudly  expressed  sympathies  for  the  Vassachu- 
setts  insurrectionists,  whom  Jay  had  in  mind  when  he  penned  thece  7/oris. 
The  silent  insertion  of  the  clause  in  a  committee  where  matters  could  be 
managed  quietly  confirms  the  conjecture. 

The  next  stage  in  the  work  of  the  Convention  was  to  give  the 
Constitution  its  finsul  literary  polish.   Consequentlv,  on  September  '^th 
a  committee  was  chosen  consisting  of  Johnson,  Hamilton,  Gouvernour  '.'orris, 
?.*adi30n  and  king  "to  revise  the  stile  of  and  arrange  the  articles  which  had 
been  agreed  to  by  the  House."   This  work  was  entrusted  to  Yorris.   On  its 

^^  Parrand,  Records,  vol.  ii,  p.  527. 


Jay  to  Washington,  July  25,  l?'?-;  Farrand.  Records,  vol.  ii 


11,  p.  ''I, 
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face,  there  was  nothing  that  this  co-mittee  could  do  to  affect  the  nature 
of  any  of  the  constit'itional  provisions.   And  yet  a  shrowd  man  by  choice 
of  phraseology  could  do  much.   He  could,  on  his  own  admission,  phrase  the 
articles  on  admission  of  new  States  so  as  to  confine  it  to  territory 
already  within  the  territorial  limits  of  the  United  States,   He  could, 
asain  on  his  own  admission,  use  language  concerning  the  judiciary  which 
while  "expressing  my  own  notions  would  not  alarm  others,  nor  shock  their 
self  love."^*  He  could  indeed  be  charged  with  attempting  at  the  last 
momant  to  change  the  national  government  into  one  of  unenumerated  powers 

by  setting  off  the  "general  welfare"  description  of  the  objects  of 

R5 
national  taxation  as  a  separate  clause.'   Positively  with  respect  to 

the  executive  article  he  could  do  nothing.   But  he  could  <io  much  by 

leaving  the  vesting  clause  as  it  stood. 

V/hen  the  r-eport  of  the  committee  of  style  was  submitted  it  was 
found  that  the  legislative  grant  now  r-^ad:  "All  legislative  powers  herein 
granted  shall  be  vested  in  a  Congress »"  "^at  the  judicial  power  should  be 
understood  as  similarly  completely  described  by  the  enumeration  was 
secured  by  utilizing  the  phrase  "the  judicial  power  shall  fextend  to  the 
enumeration  ensuing.   Bit  the  executive  po-.-er  was  vested  in  the  old  way: 
"the  executive  power  shall  bo  vested  in  a  President  of  the  United  States 
of  America." 

In  modern  parlance,  this  phrase  was  to  prove  a  "joker.   That 

83 

G.  Worris  to  H.  W.  Livingston,  December  4,  1"'^:^:  Farrar^d,  Records, 
vol.  iii,  p.  404. 

^^  G.  Yorris  to  Pickering,  Daoember  22,  1^14:  Ibid.,  vol.  iii,  p.  419. 

®^  Gallatin  in  the  House,  June  19,  179^?  Ibid.,  vol.  iii,  p.  379. 
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it  was  retained  by  Morris  with  full  realization  of  its  posaihilitiea  the 
writ3r  does  net  doubt.   At  any  rata,  whether  intentional  or  not,  it  ad- 
mitted an  interpretation  of  executivo  power  which  would  pive  to  the 
President  a  field  of  action  much  wider  than  that  outlined  by  the  enunerated 
powers.   V/ith  the  correctness  or  incorrectness  of  this  interpretation  we 
are  not  concerned.  The  results  of  such  a  possibility  were  far-r-oachin^. 

The  presidential  article  was  now  complete  save  for  two  last 
minute  changes.  The  proportion  of  votes  necessary  for  repassaf^o  of  a  law, 

raised  to  three-fourths  when  the  President  was  elected  by  the  legislature, 

op. 
was  now  changed  to  two-thrids,  and  a  clause  was  inserted  f^iving  Congress 

the  right  to  vest  the  appointment  of  inferior  officers  in  the  President 

alone  or  in  the  heads  of  the  departments.   With  thesp  changes  it  was  laid 

before  the  people  of  the  respective  States  for  their  adoption. 


^^  Farrmd,  Records,  vol.  ii,  p.  5^7, 


CHAPTER  VI 
THB  REMOVAL  DEBATE 


The  completion  of  Article  II  of  the  Constitution  seems,  at 
first  sight,  a  logical  place  for  an  evaluation  flf  the  work  of  the  Con- 
vention and  an  interpretation  of  the  executive  established  bv  it.   A 
closer  view  reveals  the  fact  that  such  an  evaluation  and  interpretation 
is  hardly  possible.  Rushed  through  in  the  last  days  of  thp  Convention's 
being,  as  much  of  it  was,  the ' executive  article  fairly  bristles  with  con- 
tentiottp  matter,  and,  until  it  is  seen  what  decision  was  fjiven  to  these 
contentions,  it  is  impossible  to  say  just  what  the  national  executive 
meant . 

It  is  impossible,  for  example,  if  recourse  be  had  to  the  bare 
words  of  the  Constitution  alono,  to  determine  T/hat  were  the  intended  re- 
lations of  the  Senate  to  executive  business,   ./as  its  participation  in  the 
appointment  of  all  executive  officers  to  entitle  it  to  a  participation  in 
their  control,  thus  constituting  it  a  general  executive  council  with  a 
peculiar  interest  in  administrative  business?  Did  its  participation  in 
the  nsiming  of  ambassadors  and  in  the  ratification  -  or,  as  it  is  claimei, 
the  making  -  of  treaties  entitle  it  to  be  informed  of  all  important  trans- 
actions in  the  field  of  foreign  a'^fairs?   'Afhat  of  the  question  that  has 
just  necessitated  the  above  double  form  of  statement?   Is  the  Senate  a 
treaty  making  or  a  treaty  ratifying  body? 

Again,  nothing  is  more  vital  than  the  relations  of  the  executive 
head  to  the  chief  officers  of  the  administrative  departments,  and  the  re- 
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lations  cf  the  latter  to  the  legislature.   And  yet  the  Oonstit'jtion  fur- 
nishes no  final  and  authoritative  decision  of  tho  question.   It  was  doubt- 
less  in  accord  with  sound  principles  of  constitutional  drafting;  to  h«ite  to 
the  legislature  the  actual  organization  of  the  orp.ans  of  administration. 
But  Uhen  the  Constitution  fail:?d  even  to  decide  the  fundamental  question 
of  whether  the  legislature  or  the  chief  executive  was  their  master,  it 
results  that  it  has  hardly  possible  to  speak  of  the  executive  as  com- 
pleted. 

The  debates  in  the  Convention  do  not  sufford  an  answer  to  these 
questions.   As  to  the  administrative  headship  of  the  President,  we  have 
found  evidences  enough  to  upset  the  interpretation  usually  ^iven  that  this 
silence  of  the  Constitution  indicates  a  complete  failure  to  envisa-'e  the 
President  in  such  a  capacity,  and  enouph  to  forecast  the  decision  which 
would,  in  due  time,  be  Riven  it.   As  to  the  intended  relations  of  the 
Senate  and  the  executive  under  the  final  nlan,  this  eviience  is  even 
scantier.   There  was  neither  time  nor  desire  to  discuss  the  compromise 
fullv,  nor  opportunity  to  discuss  it  at  all  on  its  merits.   It  was  ac- 
cepted as  it  came  from  the  committee,  without  any  real  effort  to  determine 
what  its  more  remote  implications  were. 

But,  it  may  be  objected,  if  any  consideration  is  eiven  to  the 
operations  of  the  new  government,  where  will  be  the  rtopping  point? 
Because  of  the  peculiar  relations  of  the  courts  to  the  executive,  the 
actual  relations  of  the  two  political  departments  to  each  other  have  been 
the  product  of  a  political  development  which  continues  even  to  the  present, 
Is  it  justifiable  to  say  arbitrarily,  here  we  stop  in  our  study  of  this 
process  and  declare  that  this  is  the  executive  as  intended  hv  the  men  who 
made  the  ConstitutionT 
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It  is  believed  that  these  objections  can  be  satisfactorily  met, 
if  the  end  of  the  first  session  of  the  first  Gonpreas  to  taken  as  the 
stopping  point.   This  for  three  reasons.   In  the  first  place,  w^en  this 
Congress  in  its  first  session  orf,anized  the  administrative  departments, 
it  was  sitting  as  a  constitutional  convention,  so  far  as  subject  matter 
is  a  criterion,  just  as  certainly  as  the  Convention,  par  exc9llence ,  was. 
In  fact  its  work  was  simply  a  continuation  of  that  done  in  Philadelpi-ia 
two  years  before.   Again,  in  the  two  houses  of  the  legislature  there 
were  no  fewer  than  eighteen  former  members  of  the  Convention,  eif^ht  in 
the  House,  including  Madison,  whc^e  leadership  there,  not  vet  threatened 
by  the  Secretary  of  the  Treasury,  is  unmistakable,  and  in  the  Senate  ten, 
exactly  one  half  of  its  membership.   A  roster  of  these  members  shows 
that  included  in  this  eighteen  were  some  of  the  most  influential  of  the 
Convention  delegates.  They  were,  in  the  House,  Baldwin,  Carrol,  Clynen, 
Fitssimons,  Gerrry,  Oilman,  -Madison,  and  Sherm.an;  in  fche  Senate,  Lan^don, 
Strong,  Kllsworth,  Johnson,  Paterson ,  Robert  Vorris,  Bassett ,  Read,  Butler, 
and  Few.'"   If  a  considerable  majority  of  these  men  are  found  in  the 
decision  of  a  majority  of  Con-^ress,  the  assumption  of  the  identitv  of  this 
opinion  with  that  of  the  Conv-^ntion  is  "reatly  strengthened.   In  the  last 
place,  the  political  environment,  so  to  speak,  of  this  first  session  of 
Congress,  was  the  same  as  that  of  the  Convention,  a  state  of  affairs  which 
was  not  to  endure  for  long.   No  new  political  and  social  influences  had 
arisen  to  align  man  in  different  groups  from  thosftof  l?"^?.   Hamilton's 
financial  measures,  the  rise  of  the  -^nglo-French  question,  and  Jefferson's 

^  Subsequently  when  New  York  was  represented,  the  number  was  eleven,  the 
proportion  of  course  being  the  same.  King  was  the  N>^w  York  senator  who  had 
sat  in  th?  Convention. 

2 

There  r 
Convention. 
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assumption  of  leadership  of  the  opposition,  wit'-  one  of  the  chief  pi 'inks  in 
his  platform  opposition  to  extension  of  executive  control,  were  soon  to 
modify  the  existing  grouping,  fomin"  Vadison,  for  example,  into  the  anti- 
national  party,  Luther  Martin  into  the  national  party.   But  in  1789  the 
former  delegates  to  the  Convention  brought  to  New  York  the  same  political 
beliefs  and  political  prejudices  that  thev  had  carriel  with  them  from 
Philadelphia. 

There  is  one  objection  that  cannot  be  completely  ansT?ered.   In  the 
Convention,  voting  ras  by  States.   In  Congress  the  case  was  ^uite  otherwise, 
But  inasmuch  as  every  State  which  was  represented  had  in  its  delegation  at 
least  one  former  Convention  member,  and  inasmuch  as  the  absence  of  anti- 
nationalists  and  believers  in  a  weak  executive  such  as  Martin, 


Rutledge,  and  Randolph  was  more  than  counterbalanced  by  the  absence  of 
Hamilton,  Wilson,  Bouverneur  Morris,  King  and  Charles  Pinckney,  it  does  not 
seem  that  the  assumption  of  -^eneral  identity  of  opinion  can  be  cavilled  at. 
The  portion  of  the  work  of  the  first  session  of  the  first  Congress 
which  most  directly  concerns  the  present  study  is,  flf  course,  the  organiza- 
tion of  the  departments  of  war,  of  foreign  affairs  and  of  the  treasury. 
Granted  that  this  action  mav  be  considered  in  a  studv  of  origins,  no  doubt 
can  arise  as  to  its  importance  in  explainins^  the  real  meaning  of  t^^e  solu- 
tion given  the  executive  proble-n  bv  the  Constitution.   The  question  of  the 
relation  of  the  Pr-^sident  to  the  heais  of  the  departments  was  settled  vrith 
as  much  finality  as  a  legislative  internretation  ccnld,  thereby  si*r  *i-l- 
time  eliminating  all  possibilities  of  a  political  control  of  the  "executive 

^  The  geographical  distribution  was,  Georgia,  2;  !/arylind,  1;  Pennsyl- 
vania, 2;  Massachusetts,  ?.;    New  Hampshire,  2;  Virginia,  1;  Connecticut,  X; 
New  Jersey,  1;  Delaware,  2;  South  Carolina,  2;  New  York  was  represented  in 
the  House,  but  not  yet  in  the  Senate. 
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officers  by  the  legislature  either  as  a  whole  or  throuf^h  either  of  its 
houses.   At  the  same  time  the  seal  of  leftislative  riisapprovrAl  was  sot 
on  the  concept  of  a  Senate  actin)»  as  a  goneral  coi'ncil  for  administratiT-e 
affairs.   Also,  the  debates  that  were  precipitated  by  these  measures  throw 
much  light  on  the  still  unsettled  question  of  the  proper  decree  of 
senatorial  participation  in  the  general  business  of  foreign  affairs,  and 
the  special  field  of  treaty  making.   Even  from  the  strictly  juristic 
point  of  view,  the  action  is  interesting,  for  so  far  as  joint  action  by 
legislature  and  executive  could,  it  established  clearlv  at  least  one 
})rinciple  of  constitutional  interpretation  of  far-reachinrr  significance. 

As  is  well  known,  the  point  at  issue  in  the  determination  of 
this  question  of  the  organization  of  the  iepartments  was  whether  or  not 
the  President  should  possess  the  sole  power  to  remove  the  heads  of  these 
departments  from  office.   As  is  equally  well  known,  the  result  was  a 
determination  to  include  in  each  measure  a  phrase  which  would  indicate 
the  legislative  opinion  that  this  power  was  vested  in  the  President  by 
the  Constitution.  The  provision  was  identical  in  each  of  the  t^ree 
organization  bills. 

This  result  T;as  reached,  however,  only  after  a  prolonged  struggle 
in  which  vfidely  differing  constitutional  interpretations  were  put  forward. 
In  all,  four  distinct  theories  concerning  the  power  of  removal  were  ad- 
vanced: that  the  major  executive  of fie  rs  held  office  on  good  behavior  and 
were  removable  only  by  impeachment;  that  t'^e  power  to  remove  was  incident 
to  the  power  to  appoint,  was  consequentlv  vested  b"  the  Constitution 
jointly  in  the  President  and  Senate,  and  should  be  left  unmentioned  in 
the  organization  bills,  or,  if  mentioned,  should  be  recopnized  as  pos- 
sessed jointly;  that  the  power  to  create  officep  was  com.plete,  and  in- 
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eluded  a  right  on  the  part  of  Conp'^ess  to  vest  removal  where  it  chose,  which 
should  be  the  President  alone;  finally,  that  the  President  poasessei  the 
sole  power  by  virtue  of  the  Constitution  itself. 

In  view  of  the  fact  that  the  failure  of  Congress  to  denominate 
the  treasurv  department  'executive'  in  the  title  to  th-^  act  creating  it 
and  to  include  a  clause  especially  empowering  tVe  President  to  direct 
and  control  the  secretary  in  the  discharge  of  his  duties  has  been  quite 
generally  interpreted  as  final  proof  that  the  President  was  regarded  as 
the  directing,  controlling  head  only  of  those  departments  whose  duties  lay 
in  the  fields  peculiEu-ly  presidential  in  character,  it  may  be  well  to 
emphasise  the  fact  that  the  debate  wis  on  the  right  to  remove,  th-it  this 
right  extended  to  all  three  lepartments ,  and  that  the  principles  de- 
termining the  ultimate  decision  were  of  a  general  character,  applying  to 
all  adTninistrative  business  alike.   To  be  sure,  i"  every  instance  debate 
was  precipitated  on  the  removal  of  the  secretary  of  foreipn  affairs.   But 
as  was  pointed  out  at  this  time,  this  was  merely  shrewd  parliamentary 
tactics. 

"The  co'-mittee  have  taken  care  to  bring  in  the  present  bill," 
Representative  Jackson  pointed  out,  "previous  to, the  bill  for  organization  o"f 

the  Treasury,  that  the  principle  mip-ht  be  established  before  that  more 

4 
delicate  business  came  into  view. 

The  first  of  the  above-»nentioned  theories  concerning  the  power  of 

removal  is  interesting  chiefly  because  of  its  possibilities,  for  it  secured 

few  adherents.  The  fundamental  practical  objection  to  it  was  the  difficulty 

of  getting  rid  of  an  imcompetent  or  corrupt  officer.   The  constitutional 

*  Annals  of  Congress,  IT-^Q-ITOI,  vol.  i,  n.  550.   Cited  as  Annals,  vol.  i. 
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argument  was  that  the  express  provision  of  tenure  on  p.ood  behavior  for 
the  judiciary  was  to  be  interpreted  as  excludinf;  such  tenure  for  all  of- 
fices for  whom  such  express  provision  was  not  made.   This  interpretation 
was  accepted,  and  it  was  very  s^enerallv  agreed  that  t'-e  power  to  remove 
was  somewhere  in  the  government. 

There  is  no  evidence  that  the  House  realized  the  '"nil  importance 
of  this  action.  To  have  declared  the  mafristracy  perm.anpnt  except  for  the 
right  of  removal  by  impeachment  would  necessarily  have  made  the  depart- 
ment heads  the  real  executive.   An  incomin?  President  would  have  found  in 
office  men  whose  position,  so  far  as  he  was  concerned,  was  assured.   They 
would  have  ideas  of  their  own  and  connections  of  their  own.   Since  he 
could  not  control  them,  they  would  very  naturally  act  in  accordance  with 
these  ideas  in  carrying  out  their  duties.   On  the  other  hand,  Congress 
would  have  been  forced  to  use  the  weapon  of  impeachment  as  a  means  of 
political  control.   It  is  extremely  probable  that  very  soon  some  more 
easily  worked  system  of  control  would  have  been  evolved,  with  the  result 
that  responsibility  would  have  been  to  the  lec'islature.   This  of  course 
would  have  meant  some  sort  of  ministerial  ?overnTen+.   The  refusal  of  the 
House  to  accept  the  argument  that  t^e  only  way  unJer  the  Constitution  to 
get  rid  of  a  minister  was  a  legislative  process  in  wh^'ch  t^e   ]ower  House 
would  take  the  initiative,  was,  consciously  or  not,  a  refusal  to  establish 
ministerial  government,  with  all  that  this  entailed. 


But  see  Madison's  remarks  on  the  practical  efects  of  joininr;  the 
Senate  in  the  power  to  remove,  quoted  below,  pp. /t 2.-3. 

^  This  is  predicated  on  the  assumption  that  irremovable  officers  would 
sooner  or  later  have  found  themselves  out  of  harmony  with  the  whole  of  an 
incoming  administration. 


The  supporters  of  Senatorial  participation  in  removal  hid  a  strong 
case.   Their  argument  was  a  simple  one.   It  was  well  and  briefly  expressed 
by  Gerry,  who  with  Sherman,  furnished  the  only  support  the  doctrine  re- 
ceived from  former  members  of  the  Convention.   He  expressed  his  position 
as  follows: 

The  constitution  provides  for  the  appointment  of  the  nublic  o'^ficers 
in  this  manner:  (quoting;  the  relevant  clause  of  the  Constitution.)  Now,  if 
there  be  no  other  clause  rsspectine  the  appointment,  I  shall  be  claA   to  see 
how  the  heads  of  departments  are  to  be  removed  bv  the  Pr'^sident  alone. 
,fhat  clause  is  it  that  f^ives  this  nower  in  exr)ress  terT^s?   I  believe  there 
is  none  such.   If  there  is  a  power  of  removal,  besides  that  by  impeach^ient, 
it  must  rest  somewhere.   It  must  rest  in  the  President,  or  in  the  President 
and  Senate,  or  in  the  President,  Senate,  and  House  of  Representatives.  Now, 
there  is  no  clause  which  expressly  vests  it  in  the  President.   I  believe 
no  gentleman  contends  it  is  in  this  House;  because  t^at  would  be  that 
mingling  of  the  executive  and  legislative  covers  gentlemen  deprecate.   I 
presume,  then,  gentlemen  will  grant,  f^at  if  there  is  such  a  nower,  it  vests 
with  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  who 
are  the  body  who  appoints. ^'^ 

Vfhatever  was  the  difference  in  the  constitutional  argnments  of  op- 
ponents to  this  position,  they  were  in  agreement  as  to  its  inexpediency. 
It  is  in  their  objections  on  this  score  that  t^e  concept  of  the  President 
as  responsible  h-^ad  of  all  the  departments,  and  hence  of  administi-ation ,  is 
most  clearly  revealed.  The  correlative  unifillinpness  to  see  the  Senate  act 

as  an  executive  council  participating  in  the  business  of  administration  is 

V 
made  equally  clear,   //aiding  for  the  moment  the  question  of  constitutionality, 

we  may  notice  some  of  the  nore  important  of  these  practical  sirgur^ents. 

The  opinion  of  Wadison  is,  of  course,  of  the  greatest  importance. 
He  urged  strongly  the  necessity  of  administrative  integration  in  order  to 
secure  full  exeotive  responsibility,  in  words  t^at  leave  not  t^e  shadow  of 
a  doubt  that  he  envisaged  the  President  as  the  rosnonsible  head  of  adminis- 
tration.  He  declar->d: 


^4 


rry  prob^ibly  said,  ani  certainly  meant,  the  w^ole  legislature. 


singular!^'  °'  Congress,  vol.  i,  pp.  305-:50..   Note  that  the  last  v^sb  i. 
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It  is  one  of  the  most  prorr'inent  features  of  the  constitution,  a 
principle  that  pervades  the  whole  system,  that  there  should  be  the 
highest  possible  degree  of  responsibility  in  all  the  executive  officers 
thereof;  any  thing,  therefo^'e,  which  tends  to  lessen  this  resnonsibility, 
is  contrary  to  its  spirit  and  intention,  and,  unless  it  is  siidled  upon 
us  expressly  bv  the  letter  of  that  work,  I  shall  oppose  the  admission  of 
it  into  any"  act  of  the  Legislature.  Now,  if  the  heads  of  the  executive 
departrnents^are  subjected  to  removal  by  the  President  alone,  we  ha-'e  in 
him  security  for  the  good  behavior  of  the  officer.   If  he  do°s  not  con- 
form to  the  judgment  of  the  ^resident  in  doing  the  executive  duties  of 
his  office,  he  can  be  displaced.   This  makes  him  responsible  to  the 
great  executive  pover,  and  -nakes  the  President  resnonsible  to  the  nublic 
for  the  conduct  of  the  person  he  has  nominated  and  appointed  to  aid  him 
in  the  administration  of  his  department. •'■'^ 

And  fgain; 

If  the  President  shouli  possess  alone  the  /n0T;er  of  removal  from 
office,  those  who  are  employed  in  the  execution  of  the  law  will  be  in 
their  proper  situation,  and  the  chain  of  dependence  be  preseved;  +>e 
lowest  officers,  the  middle  frade,  and  the  highest,  will  depend,  as  they 
ought,  on  the  President,  and  the  President  on  the  community.  The  chain 
of  dependence  therefore  terminates  in  the  supreme  body,  namely  in  the 
people,  who  will  possess,  besides,  in  aid  of  their  original  pc-.v^r  t'le 
decisive  engine  of  impeachment  .-'^-'- 

Fisher  Ames  gave  an  equall''  lucid  exposition  of  this  view: 

The  constitution  places  all  executive  power  in  the  hands  of  the 
President,  and  could  be  personally  execute  all  the  laws,  there  would  be 
no  occasion  for  auxiliaries;  but  the  circumscribed  rowers  of  hun^an 
nature  in  one  nan,  demand  the  aid  of  others.   V/hen  the  objects  are  v.-idely 
stretched,  or  greatly  diversified,  meanderin.c;  through  such  an  extent  of 
territory  ns  that  the  United  States  pcs-sess,  a  rrinister  cannot  see  v/ith 
his  CT;n  eyes  every  transaction,  or  fejl  with  his  hands  the  min\ti*iae  that 
pass  through  his  department.  He  must  therefore  have  assistants.   But  in 
order  that  he  may  be  responsible  to  his  country,  he  must  have  a  choice  in 
selecting  his  assistants,  a  control  over  them,  wit^^  power  to  remove  them 
when  he  finds  the  qualifications  which  induced  their  appointment  to  cease. 

The  executive  nowers  are  delegated  to  the  President,  with  a 
view  to  have  a  responsible  officer  to  superintend,  ccntrcl,  inspect,  and 
check  the  officers  necessarily  employed  in  administering  the  laws.   The 
only  bond  between  him  and  those  he  employs,  is  the  confidence  he  has  in 
their  integrity  and  talents;  when  that  confidence  ceases,  the  principal 
ought  to  have  power  to  remove  those  whom  he  can  no  lorrer  trust  with 
safety. 12 

9 

It  should  be  noted  that  at  f^is  stage  of  the  debate  all  the  depart- 
ments were  denominated  executive.   The  expression  being  dropped  out  by 
the  ccm.niittoe  that  framed  the  bill.   See  the  completed  resolutions  sub- 
matted  to  the  ccmxiittee.  Annals,  vol.  i,  p.  412. 

Annals,  vol.  i,  r,  394. 

^^  Ibid.,  vcl.  i,  p.  518. 

■^^  Ibid.,  vol.  i,  pp.  492-493. 
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Indications  are  not  lacking,  indeed,  that  the  ira^istracy ,  as 

it  was  called,  was  considered  as  a  permanent  body,   ^'adison  declared  that 

13 
a  want  on  reroval  of  executive  heads  would  be  cause  for  irrpeacbrrent , 

and  did  not  contemplate  the  dismissal  of  "a  meritorious  and  virtuous  of- 
ficer." '''^  But  a  very  different  view  was  expressed  bv  Lawrence  of  New 
York,  who  said: 

It  has  been  said  by  some  gentlemen . .that  there  may  be  a  change 
of  officers,  and  a  complete  revolution  thrcuphont  the  whole  executive 
department,  upon  the  election  cf  every  new  President.   I  admit  this  may 
be  the  case,  and  contend  that  it  should  be  the  case,  if  the  President 
thinks  it  necessary.   Tt^  contend,  that  every  President _ ou^ht  tc  have 
those  m.en  about  him  in  whom  he  can  place  the  most  confidence,  provided 
the  Senate  apnrovc  his  chcioe.   But  we  are  not  from  hence  to  inf'^r, 
that  changes  will  be  made  in  a  wanton  ranner,  and  from  capricious 
motives;  ....  it  may  be  fairly  presumed,  that  chanf^es  will  be  mide  on 
principles  of  policy  and  propriety  onlv.^^ 

It  is  also  true  that  the  special  relation  of  the  offices  of 
secretary  of  foreign  affairs  and  that  of  war  was  mentioned  in  the  de- 
bate.  "The  Departments  of  Foreign  Affairs  and  '.Var  are  peculiarly  within 
the  powers  of  the  President,"  one  member  pointed  out,  "and  he  must  be 
responsible  for  them."^   But  others  were  equally  r-^ady  to  infer  a 
special  relation  for  the  Senate.  Stone  of  Varylind  argued  as  follows: 

As  fthe  constitution]  has  given  the  power  of  making  treaties, 
and  judging  of  them,  to  the  Senate  and  President,  I  should  be  inclined 
to  believe,"  that  as  they  have  an  immediate  concern  in  and  control  over 
this  business,  they  therefore  ought  to  have  the  power  of  r-m.oval  .   It 
may  be  said,  with  respect  to  som.e  other  officers,  that,  agreeable  to  t&is 
principle,  the  President  alone  ought  to  have  the  sole  power  of  rem.oval ; 
because  he  is  interested  in  it,  and  has  the  control  over  the  business 
they  manage.   For  example,  take  the  Minister  at  V/ar.lhe  President  is  com- 
m.ander- in-chief  of  the  army  an!  m>ilitia  of  the  United  States;  but  he 
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Annals,  vol.  i,  p.  517. 

^*  Ibid.  vol.  i,  p.  518. 
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ground  is  narrowed  by  the  Senate  bein"  coir.bined  with  him  in  making 
treaties;  though  here  afain  the  ground  is  reduced,  because  of  the  power 
combined  in  the  whole  Le-islaturo  to  declare  war  and  grant  supplies. 17 

But  there  was  no  disposition  on  the  part  of  the  proponents  ■«£. 
apaoiftJ.  rolntiMW  of  removal  by  the  President  alone  to  insist  on  this 
view,  ncr  to  base  their  argument  on  it.   Rather,  so  far  as  expediency 
was  concerned,  it  was  on  the  basis  of  the  general  control  w>ich  the  Presi- 
dent should  possess  over  the  whole  of  administrative  business.   It  was 
with  full  realization  that  control  follwed  removal,  and  indeed  for  the 
specific  purpose  that  it  might,  such  power  was  admitted  to  be  in  the 
President . 

The  natural  corollary  of  this  argument  was  the  exclusion  of  the 
Senate  from,  administrative  business.   The  dangers  of  Senatorial  participa- 
tion in  the  control  of  executive  officers  were  nointed  out  by  no  one  more 
trenchantl'"  than  by  Madison: 

Is  there  no  danger  that  an  officer,  when  he  is  appointed  by  the 
concurrence  of  the  Senate,  and  has  friends  in  that  body,  may  choose 
rather  to  risk  his  establishment  on  the  favor  of  that  brnnch ,  than  rest 
it  upon  the  discharge  of  his  duties  to  the  satisfaction  of  the  executive 
branch,  which  is  constitutionally  author'i'Zed  to  inspect  and  control  his 
conduct?  And  if  it  should  happen  that  t^e  officers  ccnnect  th^-^mselves 
with  the  Senate,  they  may  m.utually  supnort  each  other,  and  for  wart  of 
efficacy  reduce  the  power  of  the  Presii'^nt  tc  a  mere  varor:  in  which 
case,  his  responsibility  would  be  annihilated,  and  the  expectation  of  it 
unjust.   The  high  exeoutive  officers,  joined  in  cqbal  v,dth  th=>  Senate, 
would  lay  the  foundation  of  discord,  and  end  in  an  assumption  of  the  ex- 
ecutive power,  only  to  be  removed  by  a  revolution  in  the  Government.!^ 

In  fact,  Wadison  had  no  desire  to  see  the  Senate  regarded  as  an 

executive  council  at  all.   The  definiteness  with  which  the  issue  was  drawn 

may  again  best  be  shown  by  his  own  vjords:   Vr.  Madison,  the  record  runs, 

Begged  his  coileaguef  (Mit.  Bland)  to  consider  the  inconvenience 
his  doctrine  would  occasion,  by  keeping  the  Senate  constantly  sitting  in 

I7  Annals,  vol.  i,  pp.  Sl^-Slf-. 
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order  to  give  their  assent  tc  the  removal  of  an  officer;  they  mi^'ht  see 
there  would  be  a  constant  probabilitv  of  the  Senate  being  called  upon 
to  exercise  this  power,  corseqiiently  they  corild  not  be  a  moment  absent. 
Now,  he  did  not  believe  the  constitution  innosed  anv  such  dutv  upon 
them.l- 

To  which  Bland  replied  that 

He  did  not  think  this  objection  of  any  weight,  becau?e  the  con- 
stitution made  some  other  things  their  d^ty,  which  would  require  them  to 
be  pretty  constantly  sitting.   He  alluded  to  the  part  thev  were  called 
upon  to  perform  in  m.aking  treaties;  this,  therefore,  would  be  a  trifling 
objection. '^O 

The  final  action  taken  by  the  House  can  thus  be  interpreted  in 
no  other  sense  than  to  mean  that,  ro  far  as  was  nossible,  the  majority 
wished  to  give  an  unmistakeable  quietus  to  the  idea,  not  unnatural  in 
itself,  and  certainly  held  by  some,  that  the  two  clauses  allowing  senatorial! 
participation  in  executive  matters  constituted  the  Senate  a  permanent 
executive  council,  or,  in  fact,  ar  executive  council  at  all.   There  was 
equally,  as  Madison's  remarks  shov/ed,  a  keen  aorrehension  of  creating  any 
approximation  to  ministerial  responsibility  to  the  upper  chamber,  a  result 
which  would  follow  alm.oct  inevitably  from,  allowing  the  Senate  to  control 
removals. 

The  majority  who  oppo  ed  joining  the  Senate  in  removals  were  thus 
as  one  in  considering  the  President  as  the  head  of  administration  in  the 
full  po'.7er  to  super'ntenti, direct  and  control  all  subordinates.   They  dif- 
fered, however,  with  respect  to  the  constitutional  basis  of  their  r^'-sition. 
One  group  claim.ed  that  the  Constitution  conferred  the  rower  on  the  Presi- 
dent.  The  other  maintained  that  it  was  in  the  power  of  Congress  to  vest  it 
where  it  chose. 

The  chief  support  of  the  latter  was  the  clause  empowering  Congress 
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to  "make  all  laws  which  shall  be  necessary  and  proper  for  carryinf^  into 
execution...  all...  powers  vested  by  this  constitution. .. .in  any  depart- 
Fient  or  of f icers.*'^^  This,  it  was  claimed,  gave  Congress  full  powr  to 
control  everything  incident  to  the  creation  of  an  office,  including' 
tenure.   Tenure,  it  was  argued,  rir:ht  be  fixed  at  a  term  of  years,  good 
behavior,  or  the  will  of  the  President  as  Congress  chose.   Al] ,  however, 

who  held  this  view  maintained  that  the  power  should  be  vested  in  the 

22 
President.    Also,  as  one  of  their  leaders,  Sedgewick  of  Wassachusetts 

said  of  himself,  there  can  be  little  doubt  that  they  believed  "it  was 
more  plausibly  contended  that  the  pov/er  of  removgd  was  more  constitution- 
ally in  the  President,  than  in  the  President  and  Senate;  but... did  not 

23 
say  that  the  arguments  on  either  side  were  conoliisive,   for,  in  the  end, 

they  voted  as  a  unit  for  a  bill  that  left  no  doubt  that  the  power  was 

the  President's  by  virtue  of  the  constitution. 

There  were  open  to  the  "constitutional  grant"  adherents  two 
mfethods  of  reasoning.   Either  thev  could  fall  back  on  the  general 
executive  grant  and  claim  that  the  power  to  remove  was  an  executive  power, 
and  hence  vested  in  the  President,  or  the-^^  could  seek  to  interpret  the  ap- 
pointing clause  in  such  a  way  as  to  support  them.   In  fact,  they  did  both, 
but  it  was  the  former  argument  to  which  their  chief  appeal  was  m.ade. 

This  argument  was  given  its  first  and  briefest  statement  by 
Clymer  at  the  very  outsei  of  the  debate,  at  a  tipe  when  ''adisor  was  re- 
lying rather  on  the  legislative  grant  idea: 
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Article  I,  sec.  8,  clause  17. 
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See,  for  example,  Sedgewick.  Annals,  vol.  i,  p.  541. 
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The  power  of  removal  was  an  executive  power,  ani  as  such  be- 
lonped  to  the  President,  by  the  express  words  of  the  constitution: 
'the  erecuti'-'e  power  shall  be  vested  in  a  Presiiert  of  the  United 
States  of  America.'   The  Senate  were  rot  an  executive  body;  they  were 
a  legislative  one.   It  was  true,  in  some  instances,  they  hold  a 
qualified  check  ever  the  exef-utive  power,  but  that  was  in  consequence 
of  an   express  declaration  in  the  Corstitution;  without  such  declara- 
tion, they  would  not  have  been  called  upon  for  advice  and  consent  in 
the  case  of  appointment.^^ 

This  was  the  view  that  N^adison  ultimately  held.   He  developed 

it  to  its  fullest  extent  in  the  folloy?ing  language: 

I  have,  since  the  subject  was  last  before  the  House,  exairined 
the  constitrtior  with  attention,  and  T  acknowledpe  that  it  does  rot 
perfectly  correspond  with  the  ideas  I  entertained  of  it  froTn  the  first 
glance.   I  am  inclined  to  think,  that  a  free  and  systematic  interpreta- 
tion of  the  plan  of  Government  will  leave  us  less  at  liberty  to  abate 
the  responsibilities  than  gentlemen  imagine.   I  have  alr-ady  acknowledged 
that  the  powers  of  the  Government  rust  remain  as  apportioned  by  the 
constitution. 

The  constitution  affirms  that  the  executive  power  shall  be 
vested  in  the  President.   Are  there  exceptions  to  this  proposition?  Yes, 
there  are.  The  constitvtion  says, that  in  appointing  to  office  the  Senate 
shall  be  associated  with  the  President,  unless  in  the  case  of  inferior 
officers,  where  the  law  shall  otherwise  direct.   Have  we  a  right  to  extend 
this  exception?   I  believe  not.   If  the  constitution  has  invested  all 
executive  pov/er  in  the  President,  I  venture  to  assert  that  the  Lefislatire 
has  no  right  to  diminish  or  modify  his  executive  authority. 

The  question  now  resolves  itself  into  this.  Is  the  pcv/er  of  dis- 
placing an  executive  power?   I  conceive  that  if  anv  power  whatsoever  is 
in  its  nature  executive,  it  is  the  power  of  appointinc;,  overseeing,  and 
controlling  those  who  execute  the  laws.   If  the  corr^titution  had  not 
qualified  the  power  of  the  President  in  appointing  to  office,  by  as- 
sociating the  Senate  with  hin  in  that  business,  would  it  not  be  clear 
that  he  would  have  the  right,  by  virtue  of  his  executive  power  to  make 
such  appointment?   Should  we  be  authorized,  in  defiance  of  that  clause  in 
the  constitution,  -  'The  executive  power  shall  be  vested  in  a  Presiient,'- 
to  unite  the  Senate  with  the  President  in  the  ar>pointmert  to  office?   I 
conceive  not.   If  it  is  admitted  that  we  should  not  be  authorized  to  do 
this,  I  think  it  may  be  disputed  whether  we  have  a  right  to  associate 
them  in  removing  persons  frojr;  office,  the  one  power  being  as  much  of  an 
executive  nature  as  the  other. ^•'J 

Nor  was  he  willing  to  accept  the  doctrine  cf  legislative  control. 

That  Congress  participated  in  the  business  of  adrrinistratlon  he  was 

willing  to  admit,  but  only  to  a  certain  point: 
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The  powers  relative  to  officers  are  partly  lepislative  and 
partly  executive.  The  Legislature  creates  the  ©''fice,  defines  the 
powers,  limits  its  duration,  and  annexes  a  compensation.  This  done, 
the  legislative  power  ceases.^ 

Only  one  officer  was  he  willinp;  to  except  from  the  f^eneral 
rule,  that  of  comptroller,  who,  ha  argued,  wae  of  a  judicial  as  well 
as  an  executive  character.''    The  ocrrplete  understanding  of  the  general 
application  of  the  principle  is  well  evidence«(  by  the  fact  that  this 
attempt  ret  with  successful  opposition  on  the  grounds  "that  a  ma.iority 
of  the  House  had  decided  that  all  officers  concerned  in  executive 
business  should  depend  upon  the  will  of  the  President  for  their  con- 
tinuance in  office;  and  with  f^ood  reason,  for  thev  were  the  eyes  and 
arr.s  of  the  principal  Magistrate,  the  instrvments  of  execution."  ~ 

Despite  their  reliance  on  the  general  prant  of  executive  nower , 
this  rroup,  of  whom  Wadison  was  the  chief  spokesman,  were  r-^adv  to  meet 
their  opponents  on  the  ground  of  the  language  of  the  enumerated  powers. 
Despite  t^e   participation  of  the  Senate  in  the  business  of  appointment, 
they  argued  that  it  was  not  an  executive  body.   Advice  and  consent  was 
an  external,  ncn-executive  function.  Not  only  nomiination,  but  appoint- 
ment also,  was  f undeunentally  the  act  of  the  'Executive.   This  position 
was  expressed  by  Ames  as  follows: 

It  is  doubted  whether  the  Senate  do  actually  appoint  or  not. 
It  is  admitted  that  the  may  check  and  regulate  thp  appointment  by  the 
President,  but  they  can  do  nothing  more;  thev  are  merely  an  advisory 
body,  and  do  not  secure  any  degree  of  responsibility,  which  is  one 
great  object  of  the  prefient  constitution. ..  .The  President,  T  contend 
has  expressly  the  power  of  nominating  and  appointing,  though  he  must 
obtain  the  consent  of  th°  .Senate.  He  is  the  a;^ent;  the  Senate  may 
prevent  his  acting,  but  cannot  act  them.selves  .'^" 

^^  Annalp,  vol.  i,  p.  ^04. 
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As  a  consesjuence  it  was  maintained  that,  by  their  own  arpuments, 
those  who  contended  for  rerT'oval  as  incident  to  a^i-o  ntment  Tcust  admit  that 
the  President,  as  the  appointing  agent,  possessed  the  power  of  removal. 

Having  stated  the  constitntioral  arguments,  it  is  next  in  order 
to  determine  the  position  of  the  forirer  members  of  the  Conv-^ntion.   As 
orginally  phraed ,  the  bill  provided  that  the  rospective  secretaries 
should  be  removeable  by  the  President.  This  was  ambiguous,  being  sus- 
ceptible of  the  ipterpretation  of  being  eith'^r  a  legislative  grant  of 
power,  or  a  legislative  interpretation  of  the  constitution.   Consequently, 
when  the  bill  was  under  discussion.  Representative  Benson  gave  notice 
that  he  would  move  to  amend  the  clause  providing  that  the  chief  clerk 
shoiad  take  charge  of  the  office  whenever  a  vacancy  occurred  so  that  it 
would  read  "whenever  the  said  principal  officer  shall  be  removed  from  of- 
fice by  the  President  of  the  United  States,  or  in  anv  other  case  of 
vacancy"^  with  a  view  to  striking  out  the  arrbiguous  clause  "to  be  rer^ove- 
able  by  the  President  .""'^ 

This  was  excellent  tactics.   By  moving  the  amendment  while  the 
orginal  clause  was  in  the  bill,  a  way  was  left  open  for  the  proponents  of 
the  legislative  grant  idea  to  support  the  amendment  without  formal 
abandonment  of  their  position.  When  the  move  to  strike  out  was  made  the 
opponents  of  the  whole  idea  would  be  in  a  dilemena.   If  they  voted  no, 
they  retained  the  legislative  grant  clause  to  which  they  were  opposed; 
if  they  voted  aye,  they  left  the  added  clause  which  made  the  whole  bill 
only  a  legislative  interpretation  of  a  constitutionally  ^ranted  power. 
The  final  vote  on  the  compl -ted  bill  would  be,  however,  a  clear  cut  test 
of  strength.   Those  opposed  to  it  would  be  in  favor  of  enhancing  the  im- 
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portance  of  the  Senate  as  an  executive  body;  these  votinp  aye  v/oiili  ?o 
on  record  as  supnortinf-  the  oositicn  that  the  constitution  pranted  the 
power  . 

By  means  of  these  voteH  we  are  able  to  clansifv  the  members  of 
the  House  in  three  groups  with  almost  entire  accuracy.   Fifteen  members, 
including  Madison,  Clymen  and  Baldwin,  voted  aye  on  all  three  motions. 
They  are  conse<!uently  to  be  classed  as  out  and  out  "constitutional  erant" 
men.  Fifteen  voted  no  on  the  motion  to  strike  out,  after  votinp  ave  on 
the  amendment.  These  included  Carroll,  Fitzsirrons  and  Oilman.  Not  all 
perhaps  were  governed  in  their  vote  by  the  belief  that  the  power  was 
subject  to  legislative  grant";  but  it  is  reasonable  to  asgnnme  that  such 
was  the  case  with  most.   On  the  final  vcte  on  the  bill,  twenty-nire  votes 
were  cast  for  it,  which  included  all  six  of  the  above  mebtioned  Conven- 
tion members.   In  the  twenty-two  opposing  votes  there  were  only  two  Con- 
ventior.  members,  including  Sherman  and  Gerry,  the  former,  it  will  be 
remembered,  one  of  the  leaders  of  the  weak  executive  forces  in  Phila- 

n  ^2 

delphia,  the  latter  a  Grum.bletonian. 

cUwest 
It  remained  to  be  seen,  however,  whether  the  Senate  woul"!  A-iroot 

itself  of  such  important  powers  and  by  so  dinp  consent  to  reduce  its  own 
importance  in  the  constitutional  scheme.  The  bill  as  it  ca'^e  to  them 
presented  a  clear  cut  issue,  for  all  possibility  of  the  idea  of  a  legisla- 
tive grant's  being  read  into  it  was  eliminated.   It  will  apain  be  of 
especial  interest  to  see  how  the  former  members  of  the  Convention,  in 
this  case  exactly  fifty  per  cent  of  the  total  membership,  would  give  their 
voice . 

The  exact  constitutional  significance  of  the  step  which  was  about 
to  be  taken  by  the  Senate  was  riven  clear  enough  expression  on  the  floor. 


31  , 

See  Boudinot  s  explanation  of  his  vote,  Annals,  vol.  i,  p.  RC^. 

22 

So  characterized  by  a  correspondent  of  Jefferson's.   Farrand 
Records,  vol.  iii,  p.  104. 
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The  Botes  of  Ellsworth's  speeches,  taker  by  John  AiaTs,  show  that  he 
completely  aooepted  the  position  taken  by  Madison.   The  notes  road: 

There  is  an  explicit  f,rant  to  the  President  which  contains  the 
power  of  removal.  The  executive  power  is  prantel;  not  the  executive 
powers  hereinafter  enurr^rated  and  explained.   The  President,  not  the 
Senate,  appoint;  they  only  consent  and  advise.   The  "^nate  is  not  an 
executive  council;  has  no  executive  pcvtnr .     The  prant  to  the  Presi- 
dent express  not  by  implication.  T^ e  powers  of  this  Constitution  are 
all  vested;  parted  from  the  people,  from  the  States,  and  vested,  not 
in  Congress,  but  in  th^  PresiJent. 

The  word  severe igntv  is  introduced  without  determinate  ideas. 
[This  in  reference  to  Butler^ s  statement  that  the  President  was  not 
sovereign,  but  either  the  United  States,  the  people  of  Congress.! 
Power  in  the  last^resort.   In  this  sense  the  sovsreign  executive  is 
in  the  President . -52 

Maclay  confirms  Adams:   He  «iuotes  Ellsworth  as  sayinc: 

I  buy  a  square  acre  of  land.   I  buy  the  trees,  waters,  and 
everything  belonging  to  it.  The  executive  power  belongs  to  the  Presi- 
dent. The  removing  of  officers  is  a  tree  on  this  acre.  The  power  of 
removing  is,  therefore  his.   It  is  in  him.   It  is  nowhere  else. 

Also  he  "lamented  the  want  of  pow°r  in  the  Pr-sident.   Asked 

did  jre  ever  quarrel  with  the  power  of  the  Crown  of  Great  Britain?  No; 

we  contended  with  the  power  of  the  Parliament.   No  one  ever  thought  the 

power  of  the  Crown  too  great.   Said  he  was  growing  infirm  -  rhould  die, 

and  should  not  see  it  -  but  the  Government  wculi  fail,  for  want  of  power 


Paterson,  too,  adonted  the  same  view.   Adams  notes  or   his  speech 


The  executive  coextensive  with  the  lee;islat-^ve.   Had  the  clause 
stood  alone,  would  there  net  have  been  a  devolution  of  all  executive  ^lowpr? 
2xceptions  are  to  be  construed  strictlv.   This  is  an  inv-ariable  rule."-^ 

"aclay  similarly  reports: 

Mr.  Patterson  got  up.   For  a  long  tire  vou  could  not  know  what  he 

33  ^-^^^ 

J«t«  Adams,  Works,  vol.  iii,  p.  409. 

-Vaclay,  Sketches  of  Debate  in  the  First  Senate  (Harris  ed . ) ,  p.  10«. 
"acley  further  reports:  "He  absolutely  used  the  follcwinfr  expressions  with 
regard  to  the  President:  ' Tt  is  sacrilege  to  touch  an  hair  of  his  head  and 
we  may  as  well  lay  the-  ^resident  u  head  on  a  block  and  strike  it  off  wHh 
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would  be  at.   After,  however,  he  had  warned  hinself  with  his  own  dis- 
course, as  the  Indians  do  with  their  rar  son^,  he  said  he  was  for  the 
clause  continuing.   He  had  no  sooner  said  so,  than  he  assumed  a  bolder 
tone  of  voice  -  flew  over  to  Sn=;land  -  extolled  the  Governr^ent  -  wished, 
in  the  most  unequivocal  languap,e,  that  our  President  had  the  same  powers. 
Said  let  us  take  a  second  view  of  England  -  repeating  nearly  the  same 
thing.   Let  us  take  a  third  view  of  it,  said  he.   And  he  then  abused  the 
Parliament  for  having  made  themselves  first  triennial,  and  lastly 
systennial.   Speaking  of  the  constitution,  he  said  expressly  these  words, 
speaking  of  the  removing  of  officers:  There  is  not  a  word  of  removability 
in  it.   His  argument  was  that  the  executive  held  this,  as  a  matter  of 
course." 

Butler,  Lee,  Grayson,  Johnson,  and  ''iclay  were  the  chief  sneakers 

in  the  opposition.   Adams  notes  of  Johnson's  speech  reeid: 

Clentlemen  convince  themselves  that  it  is  best  the  President  should 
have  the  power,  and  then  study  for  arguments.   Kxceptions.  Not  a  grant. 
Vested  in" the  President  would  be  void  for  uncertainty,   executive  power  is 
uncertain.   Powers  are  moral,  mechanical  ,  raterial .   V/Tiich  of  these  powers? 
V/hat  executive  power. ^"^ 

Butler,  who  followed  Ellsworth,  declared  that  he  had  intended  to 

vote  for  the  clause,  "but  the  su?ruments  of  the  honorable  gentleman  from 

Connecticut,  in  endeavoring  to  support  the  clause,  had  convinced  him,  in 

the  clearest  manner,  that  the  clause  w'is  highly  improper,   and  drev/  an 

analogy  to  the  power  to  make  treaties  w>iich,  he  said,  ought  "to  be  gone 

over,  clause  by  clause,  by  the  President  and  Senate  together,  and  modelled. 

Grayson  protested  that  the  President  was  not  above  the  law,  as  Ellsworth 

claimed,  but  could  be  sued.   "The  people,"  he  said,  "will  not  like  'the 

jurors  of  our  lord,  the  President,'  nor  'the  peace  of  our  lord,  the 
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a  blow.'   The  way  he  came  tc  use  these  words  -as,  after  having  asserted 
that  removing  from  office  was  his  privilege,  we  m.ight  as  well  as  this  as 
deprive  him  of  it.  He  had  sore  eyes  and  a  green  silk  over  them.   On  pro- 
nouncing the  last  of  the  two  sentences,  he  paused,  put  his  handkerchief  to 
his  face,  and  either  shed  tears,  or  affected  to  do  so."  Ibid.,  p.  107. 

35 

Adeuns,   Works,   vol.    iii,   p.   41!. 

^^   ?''aclay,   f^KelbhuB   uf  Debate/iji  the'   inifbL   .-.HniLe    (trarriti   6d;).    p.    ir.9 . 

'    Adams,    Works,   vol.    iii,    p.    412. 

Maclay,  Debates,  p.  107. 
39 

Adams,  Works,  vol.  iii,  p.  409 
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Richard  Henry  Lee  took  a  somev/hat  different  vinw.   He  would  not 
"see  responsibility  in  the  President  cr  the  Kr-^at  officers  of  Htat'-"," 
fortified  as  they  were  "by  a  fna»5'A'eo(  hv.'I'h'-y  of  constnictive  powers. " 

"The  executive  [was]  not  punishable  but  by  urivcrsal  convulsion,  as 

-41 
Charles  I....  There  is  no  responsibility  in  the  President  or  miniptry. 

These  brief  jottings  of  Adairs  show  plainly  that  Lee  saw,  partlv  at  least, 

the  true  meaning;  of  British  responsibilitv.   Accrrdinglv  it  is  no  surprise 

to  find  that  he  submitted  a  formal  motion,  the  substance  of  which  was, 

Maclay  tells  us,  "that  the  officer  should  be  responsible,"  and  adds,  "it 

was  lost,  of  course."  '^      A^ain  an  opportunity  for  ministerial  Kovornrrent 

was  offered,  and  again  rejec^ted,  "of  course." 

There  can,  then,  be  no  question  that  the  matter  of  removal  was 
voted  upon  by  the  Senate  with  a  full  knowledge  of  what  it  signified  in  all 
its  aspects  J  The  issue  was  crystal  clear,  and  the  majority  of  former 
Convention  members  were  found  votinp,  wi4ih  tha  tan  mcgfeerB  whc  ifctod  for 
the  bill  as  it  stood,  the  division  beinp  Read,  Bassett,  Ellsworth,  Strong, 
Paterson,  and  Vorris  af^ainst  Butler,  Lane-icn,  Johnson  and  Few.   The 
significance  of  the  vote  is  the  greater  if  it  is  rem.embered  that  instances 
where  a  political  body  voluntarily  deprives  itself  of  power  are  verv  few 
in  all  the  history  of  government . 

Twelve  of  eighteen  former  memb-^rs  of  the  Convention  thus  took  the 
p-sition  that  the  President  was  the  head  of  all  the  ddministrative  depart- 
ments.  The  propriety  of  presidential  superintenience  and  control,  the 
right  of  the  chief  executive  to  act  through  the  instrumentality  of  agents 
subject  to  his  choice  and  direction  was  the  basis  of  the  position  of  all 
the  twelve  who  voted  for  removal  fcv  the  President  alone. 

40 

Adams,  '.Vorks,  vol.  iii,  pp.  409-410. 

^"^  Ibid.,  vol.  iii,  p.  41^. 

42 

Maclay,  Sketches  of  Debate  in  *he  First  Sonnte  (Harris  ed . ) ,  p.  112. 
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Nor  was  it  in  this  debate  alone  that  Vis    interpretation  is 
made  manifest.  The  failure  of  the  original  treasiirv  bill  to  call  the 
treasury  department  an  executive  ore  wis  promptly  rectified  in  the  act 
providing  for  the  salaries  of  "the  executive  officers  of  f^overnment ," 
first  in  the  list  of  which  was  the  secretary  of  the  tr-^ajury. ''^  Re- 
presentative Vinin^s  hone  department  bill,  which  failed  onlv  for  reasons 
of  economy,  provided  that  the  secretary  was  "in  general  to  do  and  attentj 
to  all  such  matters  as  he  may  be  directed  to  do  by  the  President." 
The  temporary  bill  for  the  postoffioe  department  provided  that  f>at  of- 
ficer was  "to  be  subject  to  the  directior  of  the  President  of  the 

United  States  in  performing  the  duties  of  his  office,  and  in  forming 

45 
contracts  for  the  transportation  of  the  rail."    In  fact,  the  permanent 

bill  failed  of  passage  through  the  Senate's  insistence  that  t^e  determ.-.na- 

46 
tion  of  routes  was  an  administrative  rather  than  a  legislative  function. 

This  does  not  exhaust  the  evidence,  but,  surely,  enough  is  in- 
cluded to  demonstrate  the  errcneousness  of  the  comrponly  accepted  explana- 
tion that  the  presidential  control  over  administration  is  an  accidental 
result  of  the  possession  of  the  power  of  removal.  The  exact  r-^v^rse  is 
the  true  explanation.  The  power  of  removal  was  rather  derived  from  the 
genersil  executive  power  of  administrative  control.  The  lattf^r  power  has 
not  been  an  extra-constitutional  growth.  It  was  the  conscious  creation 
of  the  men  who  made  the  Constitation.  The  President  has  possessed  it  as 

a  constitutional  power  from  the  beginning  of  government  under  the  con 

.....    47 
stitution. 

4.3 

Annals,  vol.  i,  p.  ^92 

45 

U.  S.  Statutes  at  Large,  vol.  i,  p.  70.   This  phrase  was  omitted 
from  the  permanent  bill  cf  1792,  but  much  water  had  run  under  the  bridees 
by  the  time  it  was  adopted. 

See  Sherman's  speech,  .\nnals,  vol.  ii,  r.  t!'v'7  c,nd  +>o  wViol^  i^bate, 
passim. 


U.  S.  Statutes  at  Large,  vol.  i,  p.  ^7. 
44 
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Similarly,  the  twelve  former  meirb'^rs  of  tho  Convention,  and  the 
majority,  of  the  Conf^ress,  proceeded  on  the  basis  of  the  conviction  that 
the  participation  ofthe  Cenate  in  executive  business  was  a  bad  thing,  and 
consequently  to  be  reduced  to  a  minimum.   Kven  though  all  did  not  rf^aoh 
this  conclusion,  by  the  seime  process  of  reasoning,  the  result  Is  the 
same.   The  general  principle  was  established,  so  far  as  possible,  that, 
to  use  Madison's  summary  "the  Senate  is  associated  with  the  President 
by  way  of  exception,  and  cannot,  therefore,  claim  beyond  the  exception," 
and,  as  Paterson  had  said  in  the  Senate,  exceptions  should  be  inter- 
preted strictly. 

ith  respect  to  Senatorial  participation  in  appointment,  this 
interpretation  reduced  the  Senafee  from  a  special  administrative  council, 
as  some  conceived  it,  to  a  participant  in  the  exercise  of  the  power  of 
appointment,  and  that  only  as  a  purely  negative  check.  With  respect  to 
senatorial  participation  to  the  apnointment  in  am.bassadors,  the  sa-r-e  is 
true.   Instead  of  a  council  for  advisirp  the  President  in  the  control  of 
foreign  affairs  -  waiving  for  the  time  the  question  of  treaties  -  it  was 
to  possess  merely  a  power  to  prev'?nt  bad  appointments. 

The  fact  that  there  was  a  strong  minority  who  thought  otherwise, 

49  „ 

who  concluded,  with  Stone,  that  the  Senate  had  an  immediate  corc-rr  in 

and  control  over  this  business"  of  foreign  affairs  only  serves  to  bring 

out  the  critical  nat'ore  of  the  doci.-jinn.   The  majoritv  saw  the  aims  of 

the  minority,  and  checked  thr?m.   It  was  the  view  of  Vadison  and  not  of 

Bland  that  prevailed. 


*'^  With  the  exception,  of  course,  of  the  period  of  the  'tenure  of 
office'  act. 

43 

Wadison  to  Randolnh,  June  12,  17S9;  Works  (Cong.  -»!),  vol.  i,  p.  47'^, 
Randolph,  to  Madison  s  surprise,  approved  this  argunont.   Ibii.  to  ibil 
July  15,  1789;  Works,  (Cong,  ed . ) .  vol.  i,  p.  4flS,  and  mav  be  included  in 
the  majority,  making  it  13  to  19. 

See  above,  p./tX. 


The  recognition  that  the  President  is  the  sole  constitutional 
representative  of  the  Union  in  its  forei'rn  relations  is  rraie  even 
plainer  by  the  terms  of  the  foreign  department  bill.   There  was  a  real 
distinction  made  between  this  ani  the  war  department,  on  the  one  hand, 
and  the  treasury  department  o"  the  ether.   But  it  consists  not  in  any 
difference  of  superintending  power  C  the  President,  as  is  fenerally 
stated,  bTit  in  the  fact  that  the  treasury  department  alone  was  created 
solely  for  the  purpose  of  carrying  out  enactments  of  Congre.Ts.   In  all 
things  concerning  money  the  legal  'impulse  to  action'  had,  from  the 
hature  of  things,  to  come  from  Congress.  This  was  onlv  partly  true  of 
the  war  department,  and  not  at  all  true  of  the  foreign  de&prtment.   The 
sole  purpose  of  that  organization  was  to  carry  out,  not  legislative 
orders,  as  expressed  in  appropriation  acts,  but  the  will  of  the  execu- 
tive.  In  all  cases  the  President  could  direct  and  control,  but  in  the 
"presidentistl"  departments,  he  could  determine  ivhat  should  be  done,  as 
well  as  to  how  it  should  be  lone. 

That  Congress  recognized  the  difference  appears  from  the  fact 
that,  in  the  case  of  the  treasury  department,  the  duties  of  the  secretary 
were  completely  defined  by  law.   Since  the  President  could  remove  t^ie 
officer,  he  could  control  him  in  the  exorcise  of  any  discretion  that  was 
vested  in  him.   He  could  not,  however,  direct  him  to  disobey  a  law.   But 
in  the  case  of  the  foreign  department,  Congress  was  extremely  careful  to 
see  to  it  that  their  power  o^  organizing  the  department  did  not  take  the 
form  of  ordering  the  secretary  what  he  should  or  should  not  do. 

The  whole  question  of  the  secretarj'' s  powers  was  left  to  the 
President,  and  the  way  left  open  for  the  'impulse  to  action'  to  come 
solely  from  that  source.  He  was  not  to  do  certain  things  laid  down  by 
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Conf;reds,  but 

to  perform  and  executo  such  duties  as  shall,  "rom  time  to  time, 
be  enjoined  on  or  intrusted  to  him  by  the  Presiiont  of  tho  United  States; 
agree-ible  to  the  Constitution,  relative  to  correspondences,  coT.mis3ions , 
or  instructions,  to  or  with  public  rriinisters  or  consuls  from  t'-'e  United 
States,  or  to  negotiations  with  public  ministers,  or  other  foreigners, 
or  to  memorials  or  other  applications  from  foreign  public  mmnisters,  or 
other  foreigners,  or  to  such  other  matters  respecting  foreign  affairs  as 


the  President. ..shall  assign  to  the  said  department 
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Congress  would  indicate  the  field  of  the  secretary's  activities, 
but  it  would  not  go  furth-^r.   Tn  the  vivid  phrase  of  Repr9sent^ti'/e 
Sedgewiclc,  the  officer  was  to  be  "as  much  an  instrument  in  the  hands  of 
the  President,  as  the  pen  is  f^e  instruTnent  of  the  Secretary  in  corres- 
ponding with  foreign  courts."' 

Correspondence,  instructions,  in  short  the  transaction  of  foreign 
business  was  thus  recognized  aa  a  purely  executive  function.   It  belonged 
to  the  President  by  virtue  of  the  executive  grant,  by  virtue  of  the 
principle  of  strict  construction  of  exceptions  from  his  executive  power, 
by  virtue  of  his  control  over  the  secretarv  through  his  power  of  removal 
and  through  the  terms  of  the  departmental  organization.  On  everv  side 
care  was  taken  to  emphasize  the  exclusively  executive  <iuality  of  the 
vihole   field. 

Thus,  when  the  question  of  apnropriating  funds  for  the  diplimatic 
service  was  reached,  a  lump  sum  of  $40,000  was  voted,  the  amount  to  be  ex- 
pended being  left  to  the  President  alone,  subject  onlv  to  a  fixed  maximum 
for  each  grade.   The  minoritv  ob >•(•;■'..->  1  j-.^riouslv.   ShorT.an,  their  snokesman, 
argued  as  follows: 

The  establishment  of  evorv  treaty  requires  t^e   voice  of  the 
Senate,  as  does  the  appointment  of  every  officer  for  conductine  the  business 
These  two  objects  are  expressly  provided  for  in  the  Constitution,  and  they 

^^   U.  ;■,.  statutes  at  Large,  vol.  i,  p.  2R. 
^1  Annals,  vol.  i,  p.  542. 
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lead  me  to  believe  that  the  two  bodies  ou^ht  to  act  jointly  in  every 
transaction  which  respects  the  business  of  nef^otiation  with  foreign 
powers .^" 

But  the  majority  turned  its  back  on  thece  arguments,  and,  by 
allowing  the  President  to  exeecise  this  discration  alone,  indicated 
again  its  purpose  to  pare  the  executive  powers  of  the  Senate  to  the  ir- 
reducible minimum. 

Kven  Jefforson  accepted  the  prevailing  doctrine  without  objection. 

In  answer  to  a  re«^uest  from  Washington  for  an  opinion  on  the  right  of  the 

Senate  to  negative  the  grade  of  a  diplomatic  appointee,  he  renliei  as 

follows: 

The  Constitution  has  divided  the  powers  of  j^overnTert  into  three 

branches It  has  declared  that  'fehe  executive  powers  shall  be  vested 

in  the  President,  submitting  onlv  special  articles  of  it  to  a  negative 

by  the  senate The  transaction  of  business  with  foreign  nations  is 

executive  altogether;  it  belongs,  then,  to  th-^  head  of  that  department, 
except  as  to  such  portions  of  it  as  are  anecially  submitted  to  the  senate. 
Exceptions  sire  to  be  construed  strictly. '^^ 

Manifestly  these  arguments  for  a  strict  construction  of  Senatorial 
participation  have  a  definite  bearing  on  the  question  of  the  relations  of 
the  executive  and  the  Senate  in  the  bbsiness  of  making  treaties,  especially 
on  the  point  as  to  whether,  as  claimed  by  Senator  Lodge  "the  'advice  and 

consent  of  the  Senate  are  coextensive  with  the  'powf?r*  conferred  on 

the  President,  which  is  'to  make  treaties'  and  apply  to  the  entire  process 
of  treaty-making^"'    4n  interpretation  that  is  certainly  .^trc^fly  sug- 
gostevo  by  the  words  of  the  article. 

There  is  much  to  supnort  this  view.   The  Federalist  spoke  of  the 

Sherman,  Annala,  vol.  i,  n.  1122.   Cf.  Stone,  d.  1120  to  the  same  ef- 
fect. 

Jefferson,  '^Tritings,  (Fori  2d.),  vol.  t,  p.  l*^!. 

FrilZ'S^',   ^^^^-^'/^^^  '^^^''^y   "^"^i-^?  f^o-ers  of  the  Senate."  in  A  Fi.htlng 

?h^^Sn  T     °f  r  *''^^"  ^"'^  Addresaea,  nn.  2.^1-2^2.   Cited  in  R  U     . 
The  Senate  and  Treaties,  ivi^.^oi^  „  ,„   _   ,^     ^^^^    ^"  R-  Havden, 
scholarly  treatment  of  th.  practice  of  L>.,^  I        ^^^"  ^  exhaustive  and 
xt  unnecessary  .or  the  presrnrsJudv  to  ::t'"^rt^:.'":''"'^  '"'^''^^  ""^'^^ 

■  'at  rield.   It  is  b-li,3ved. 
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power  as  as'^much  legislative  as  executive.'    After  the  comproTnise  had 
been  submitted  to  the  Convention,  Morris  still  spoke  of  the  Cerate  a 
power  to  make  treaties. ^^   Also  the  objection  to  the  addition  of  the 
House  as  a  ratifying  agent  was  partly  due  to  a  feolinp  that  the  plenipo- 
tentiary's act  bound  the  sovereign,  a  fact  strongly  suggesting  that  it 
was  regarded  as  wise  to  have  the  ratifying  agent  participate  in  the 
formulation  of  instructions.'    Even  more  significant  is  the  practice  of 

Washington  in  seeking  the  active  cooperation  of  the  Senate  in  t»-e  pre- 

58 
liminary  work  of  making  treaties  at  t^e  outset  of  his  administration. 

But  it  does  not  follow  that  t'-- '  s  was  a  universally  held  view. 
Both  Spaight  and  Davie  in  the  North  Carolina  ratification  convention 
expressly  declared  that  the  power  was  executive  in  its  nature,  and  the 
latter  described  the  Senate's  part  in  the  process  as  "the  power  of  making, 
or  rather  ratifying,  treaties."   Mason  in  the  Virginia  convention  spoke 
of  the  possibility  that  a  "partial  treaty"  mif^ht  be  negotiated  by  the 
President.  ''   Charles  Cotesworth  Pinckney  described  the  compromise  by 
saying  that  "it  was  agreed  to  give  the  President  a  power  of  proposing 
tr-^aties. .  •  .and  to  vest  the  Seriate ...  with  the  power  of  agreeing  or  dis- 
agreeing to  the  terms  proposed."    Even  Richard  Henry  Lee  admitted  in 


ho-,Tever,  that  in  order  to  obtain  a  complete  view  of  the  question  this  anti- 
senatorial  feeling  should  be  tkken  into  account. 


55 


Federalist,  no.  75  (Lodge  el.),  p.  4*^' 


^^  Far-and,  Records,  vol.  ii,  p.  523. 

^"^  Ibid.,  vol.  ii,  pp.  ''»92-393,  and  above,  chap,  v,  note.  37. 

58 

See  Hayden,  Senate  and  Treaties,  chaps,  i-v,  esreciallv  chaps,  i-iii 

and  p.  19. 

CO 

Farrand ,  Records,  vol.  ii,  np.  34:3,  34"^. 
Slliot,  Debates,  vol.  iii,  p.  499. 
Farrand,  Recoris,  vol.  iii,  p.  .-^so. 
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the  Senate  that  "the  greater  part  of  fthel  power  of  -^akinf^  treaties 
[was]  in  the  President.  '" 

It  is  easily  seen,  too,  that  the  argUTiients  that  t' e  Senate  a 
participation  in  appointment  was  not  in  the  nature  of  tb^  action  of  a 
council  at  all,  that,  as  Representative  Benson  expressed  it,  the  Presi- 
dent and  Senate  were  "two  distinct  bodies,  and  can  only  .^ive  a  simple 
affirmative  or  negative ,"' "^  or  as  Senator  Ellsworth  said  the  Senate  was 
"not  an  executive  body,"  applied  mutatis  mutandis  to  the  nower  to  make 
treaties  as  well  as  to  make  appointments,  whatever  be  thought  of  the 
arguments. 

The  truth  is  that  a  majority  of  the  members  of  the  Convention 
whose  judgment  is  obtainable  showed  a  dislike  for  the  whole  idea  of  the 
Senate's  special  powers,  and  the  clause,  if  correctly  interpreted,  must 
be  interpreted  in  the  li?^ht  of  this  attitude.   Unwillingness  to  f'ive  the 
power  to  the  President  alone  and  still  more  the  insistence  of  the  small 
States  on  an  e^ual  voice  determined  the  compromise.    "The  small  states," 
said  Davie,  "wo'jld  not  consent  to  confederate  without  an  ei|ual  voice  in 
the  formation  of  treaties.   This  difficulty  could  not  be  got  over.   It 
arose  from  the  unalterable  nature  of  t^in^s.     ''ut  the  Senate  was  looked 
at  askance  by  the  nationalists  as  representing  t>-e  States,  by  the  strong 
executive  men  as  weakening  that  department,  by  the  large  State  men  as 
destroying  their  due  influence,  and  by  the  anti-federalists  as  the  stronF- 
hold  of  aristocraoy.   As  Baldwin  said  in  the  House,  and  without  contra- 


'*"  Adams,  Works,  vrol .  iv ,  p.  410. 

63 

Annals,  vol.  i,  p.  52'^. 

64 

Adams,  Works,  vol.  iii,  p.  409. 

Farrand ,  Records,  vol.  iii,  p.  '^4^. 
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diction,  "the  mingling  of  the  powers  of  the  President  and  Senat^  was 

strongly  opposed  in  the  convention One  gentleman  called  it  a  monstrous 

and  unnatural  connexion This  objection  was  not  confined  to  the  walls 

of  the  convention;  it  has  been  the  aubjoct  of  newspaper  declamation,  and 
perhaps  justly  so.  Ought  not  we,  therefore,  to  be  careful  not  to  extend 
this  unchaste  connexion  any  further?" 

Only  a  few  desired  that  the  President  oossess  t^e   unhampered 
power  to  make  treaties.   But  it  does  not  follow  that  these  others  desired 
to  see  the  Senate  transformed  into  an  executive  council.   It  is  this,  we 
believe,  that  determined  the  ready  acquiescence  /^ivon  IvQ  th  •  Senate  to 
presidential  negotiation  without  prior  consultation.    Had  Washington 
chosen  to  make  the  issue  sooner,  there  can  be  little  doubt  that  he  would 
have  succeeded  in  maintaining  his  position. 

The  last  principle,  l^ut  one  of  equal  importance  with  the  others, 
which  t^is  removal  debate  at  least  tended  to  establish  was  that  the  execu- 
tive  is  not  limited  to  the  enumerated  powers,  and  that^vesting  clause  is 
a  grant  of  power.   Opponents  to  xadison's  interpretation  were  not  slow  to 
object  that,  if  it  were  admitted  that  t'-e  President  had  powers  neither 
specifically  granted  not  even  deducible  froTr;  those  specifically  granted, 
the  way  was  opened  for  an  exte'^sion  of  executive  rowers  that  might  core  to 
include  even  the  prerogative  powers.  "^  Nor  was  this  argument  fairly  met. 
And  yet,  it  would  seem,  it  might  have  been.   Executive  power  is  under  a 
definite  restriction,  even  if  the  vesting  clause  be  considered  a  grant, 
and  one  of  -Wie  severe  character.  The  national  government  is  one  of  re- 
stricted powers.  The  President  may  do  nothing  that  the  national  povern- 

^^  Annals,. vol.  i,  pp.  578-579. 

67 

Hayden,  Senate  and  Treaties,  p.  7,7. 

See  Annals,  vol.  i,  dd.  495,  505-50^,  5'''?_5"7. 
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ment  may  not  do,   Bu*^  where,  by  the  torms  of  tho  Ocnuti^ution,  the 
national  government  ia  vested  with  control  ovor  a  certain  sphere  of 
action,  that  portion  of  the  field  is  the  Preaiient's  which  is  executive 
in  charactor.  Thus  the  constit'it  io-  -- i.!  ps  t,V^  niticnal  "overnTT'^nt  the 
sole  organ  for  the  Conduct  of  foreir-n  <if fairs.   And  vet  the  powers  wh'oh 
are  neoessau'y  for  it  to  take  this  dutv  uPon  it  are  not  all  conferred  by 
the  Constitution  -  the  '^ower  to  recognize  new  "overnmenta  or  n-^w  ^t^tes, 
to  dismiss  foreirn  ministers,  even  to  conduct  general  nei^otiations.  Since 
t' ey  are   not  enumerated  the--^  are  the  President's  as  of  constitutional 
right,  being  of  an  executive  character. 

Whether  or  not  f-is  line  of  reasoning  be  regarded  as  juristicsLlly 
sound,  it  was  undoubtedly  something  of  the  sort  thut  the  men  who  na-ie  the 
constitution  had  in  mind  when  they  spoke  of  the  executive  nower.  To  in- 
terpret the  presidency  strictly  in  terrs  of  the  lanflr^Jago  of  t>'e  enumernted 
powers  can  then  result  only  in  inadequate  concept  of  what  the  office 
signified.  At  least,  we  must  extend  t^^e  concept  to  include  the  solo  ri^ht 
to  administrative  headship  ind  to  the  nanaqerrent  of  the  business  of  foreign 
affairs.  And,  we  believe  in  the  last  should  ^e  included  the  rl'i'^t  to 
negotiate  treaties  independently  of  t^e  Senate. 


lf^\ 


CHAPT'SR  VII 
CONCLTTSIO^'S 


Tho  completion  of  the  work  of  the  first  session  o^"  Cor^ress 
marks  the  completion  of  the  period  of  Constitutional  creation.   It 
marks  as  well  the  flood  tide  of  that  moveyrent  towards  a  stronp;  execu- 
tive which  it  has  been  the  chief  purpose  of  the  present  study  to  trace. 
Already  Maclay  was  entering  his  murnurinfs  against  the  court  party  in 
his  diary,  and  shortly  'Republicanism,*  as  opnosed  to  the  'rronarchic* 
tendencies  of  the  Federalists,  was  to  nut  an  end  to  further  extensions 
of  presidential  power.  The  making  of  the  Constitution,  in  the  strict 
sense,  was  done. 

The  nature  of  the  executive  depart^rent  which  it  created  re- 
quires but  little  further  analysis,  for  it  was,  in  the  main,  the  '.Vilson 
plan  that  triumphed.  With  its  essential  elements  we  are  of  course 
familiar.   It  was  essentially  an  integral  part  of  the  wider  concept  of 
limited  government,  the  most  distinctive  contribution  of  American 
political  thought  and  experience  to  the  art  of  government.   As  such  it 
was  based  on  the  primary  assumption  that  governmental  powers  are  derived 
from  the  people  by  virtue  of  the  people's  grant,  the  constitution,  and 
are  held  by  the  departmentG  of  government  by  equal  tenure. 

V/e  have  seen  how  it  was  only  by  slow  degrees  that  the  leaJors  of 
political  thought  in  America  were  brought  to  a  point  where  they  were 
willing  to  admit  thia  doctrine  full  play  in  the  organization  of  their 
executives,  to  abandon  the  concept  that  sovereignty  and  legislation  are 
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identical,  to  deny  that  there  is  a  preeminence  of  the  iepart.-nent  whose 
function  is  legislation  as  compared  with  the  othor  two.   But  when  '.Vilson 
wrote  into  the  report  of  the  committee  of  detail  the  sentence,  'the 
executive  power  of  the  United  Stites  shall  be  vested  in  a  single  person,' 
it  marked  the  final  abandonirient  of  the  concent  of  the  omnipotence  of  the 
legislature,  and  the  substitution  therefort  of  the  characteristically 
American  doctrine  of  coordinate  departments.   The  unrestrained  legislature 
and  the  subordinate  executive  had  had  its  da",  and,  so  far  as  the  United 
States  were  concerned,  had  'ceased  to  be. 

./ith  the  abandonment  of  the  idea  of  the  supreme  legislature  went 
the,  concept  of  executive  responsibility  to  the  legislature,  and  in  its 
place  caune  that  of  the  representative  of  and  responsible  to  the  people. 
This  was  a  fundamental  idea,  and  from  it  eane  the  subsidiary  principles 
of  executive  unity  ard  personal  responsibility,  principles  demanded  as 
well  by  the  requirements  of  a  good  executive,  "energy,  secrecy  and 
dispatch."   ulxecutive  integration,  too,  lamp  as  a  natural  consequence, 
and  the  elimination  of  the  constitutional  council  of  the  chief  magistrate. 
Also,  that  this  responsibility  of  the  chief  magistrate  might  be  real, 
there  must  be  relatively  short  terms  with  unrestricted  eligibility  for  re- 
election. 

This  solution  was  after  all  but  an  adaptation  of  the  principle 
of  representation,  properly  safeguarded,  to  the  problem  in  hand.   "The 
American  States  enjoy  the  glory  and  the  happiness  of  diffusing  this  vitsd 
principle  throughout  all  the  different  divisions  and  departments  of 
government,"  wrote  vVilson.   "Representation  is  the  chain  of  communication 
between  the  people  and  those  to  whom  thev  h-.ve  committed  the  imoortant 
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ch6U*ge  of  exeroiciins;  the  ielegatad  nowers  nec?s3ary  for  the  administration 
of  public  affairs.  This  chain  may  ooncist  of  one  link,  or  more  links  than 
one  but  it  should  always  be  sufficiently  strong  and  discernible."    Fod 
weal  or  woe,  it  was  on  the  rock  of  the  representat'' ve  principle  that 
American  constitutionalism  i«^  founded. 

1\   is  somewhat  remarkable,  indeed,  that  the  electoral  procedure 
set  up  by  the  Constitution  should  so  soon  have  been  r?p,arded  as  the 
equivalent  of  popular  election,  that  the  position  of  f^e  President  as  the 
oney  great  national  representative  should  have  been  so  readily  accepted. 
But  neither  the  one  idea  nor  the  other  is  a  modern  innovation.   Both  were 
inherent  parts  of  "ilson's  concept.   "The  tenure  of  his  office,  it  is  true 
is  not  heredi'fary,  nor  is  it  for  life:  but  still  it  is  a  tenure  of  the 
noblest  kini,"  Vi'ilson  wrote.  "By  being  the  man  of  the  people,  he  is  in- 
vested; by  continuing  to  be  the  man  of  the  people,  his  investiture  will  be 
voluntarily,  and  cheerfully,,  and  honorably  renewed."' 

"Another  reason  why  the  power  of  removal  should  be  lod.^ed  with  the 
President,  rather  than  the  Senate,"  argiied  Representative  Hartley,  "arises 
from  this  connexion  with  the  people.   The  Prssiient  is  the  representative 
of  the  people  in  a  near  and  equal  meinner;  he  is  the  guardian  of  his  country. 
The  Senate  are  the  representatives  of  the  State  legislatures." 

"is  anything  more  plain,"  askei  Representative  Scott,  "than  that  the 
President,  above  all  the  officers  of  Government,  both  from  the  manner  of  his 
appointment,  and  the  nature  of  h-'s  duties,  is  trulv  and  justlv  denominate! 


2 

Ibid.,  vol.  i,  p.  400. 

3 

Annals,  vol.  i,  p.  500. 


the  man  of  the  people?   I^  there  any  nther  p'='rson  v;ho  represents  so 
Tr.su3y  of  them  as  the  President?  He  is  elected  by  the  voice  of  the  people 

of  the  whole  Union No  man  in  the  United  otates  has  their  concuTent 

voice  but  him. 

\Yhenoe  came  this  concept?   If  the  question  be  one  of  the  in- 
fluences that  made  such  an  executive  possible,  the  answer  is  clear.   The 
fund>imental  influence  was  the  catalogue  of  legislative  middeeds  which 
Madison  enumerated  in  his  list  of  causes  of  the  calling  of  the  Convention. 
The  independent  executive  derives  fro:ii  the  same  source  as  the  clause  con- 
corning  the  sanctity  of  contracts,  on  the  one  hand,  from  the  same  source 
as  lYashington  a  military  »i»ctatorship,   and  Robert  ?/!orris  s  f-in^naiol 
'dictatorship'  on  the  other.   The  State  legislatures'  excesses  and  the 
inconipetancy  of  Congress  as  an  adninistrative  body  produced  the  nresidency, 
exactly  as  today  in  State  often  State  the  excesses  of  the  sane  State 
legislatures  and  the  incompetency  of  St'xte  administrative  systems  are 
transforming  the  State  governor  into  a  minature  President. 

Other  influences  were  contributory  to  the  seme  end.   The  fact 
that  the  first  President  was  to  be  Washington  had  an  undoubted  effect. 
'.Vhen  men  spoke  of  the  great  national  representative,  of  the  guardian  of 
the  people,  they  were  thinking  in  terms  of  the  Father  of  His  Country. 

"Kntre  nous,  I  do  ("not]  believe  they  [the  executive  powers"! 
would  have  been  so  ^r-at,"  wroto  Pierce  Butler  to  Enp-land,  "had  not  many 
of  the  members  cast  their  eyes  toward  General  JashinPton  as  President;  and 
shaped  their  Ideas  of  the  Powers  to  be  given  a  President,  bv  their  opinions 


*  Annals,  vol.  i,  p.  554.   Cf.  Laurence,  Annals,  vol.  i,  p.  504;  Clvmer, 
Annals,  vol.  i,  p.  509.   For  an  opposing  vi»w,  see  Gerry,  Annals,  vol.  i, 
p.  557.   The  exposition  of  the  idea  of  the  President  as  representative  of 
the  whole  people  was  not  confined  to  the  House.   See,  for  example  Niohol^,' 

iiT;.  iin'!"  '"•''  ™""'  -""  *"  '^'  ^— a  .on,,.z::ii[::cTu 
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of  his  Virtue.""^ 

The  dogma  of  separation  of  powers  and  that  of  checks  and  balanoos, 
as  preached  by  'the  famous  Montesquieu,'  who^e  name  was  on  every  man's 
tongue,  and  by  'the  learned  Blackstone , '  whose  book  was,  in  Patrick  Henry's 
phrase,  'in  every  man's  hand,'  conditioned  political  thought,  as  did  the 
interpretations,  or  rather  misinterpretations,  of  the  British  constitutional 
system.   But,  it    is  submitted,  they  were  not  the  determining  influences. 
Otherwise,  their  teachings  would  not  have  meant  one  thing  in  1776,  anoth'3r  in 
1787. 

Indeed,  the  do^^trine  of  separation  fared  far  harder  at  the  hands  of 
the  Convention  than  one  would  suppose  from  the  continual  appeals  made  to  it. 
The  fact  is,  as  has  been  so  clearly  pointed  out  by  Mr.  V/.  F.  Willoughly , 
there  are  few  governments  which  are  characterized  by  a  greater  degree  of 
interdapartmental  overlapping.  The  argument  that,  for  example,  the  veto 
power  is  only  "an  auxiliary  precaution  in  favor  of  the  maxim"  of  separation,*^ 
does  not  change  the  fact  of  partial  fusion. 

It  was  in  the  complete  personal  separation  of  cowers  that  the 
doctrine  found  its  real  application,  even  here  it  may  be  doubted  whether  the 
theory  was  the  controlling  factor.  National  experience  had  already  forced 
the  acceptance  of  the  principle  as  a  plied  to  the  administrative  departments 
in  order  to  secure  competent  executive  men  and  to  relieve,  even  if  against 
its  will,  an  overworked  Congress.   In  the  State  governments,  the  desire  to 

P.  Butler  to  W.  Butler,  May  5,  1788;  Parrand,  Records,  vol.  ili,  d.  301. 

Elliot,  vol.  iii,  p.       The'-e  were  81  subscribers  to  the  original 
subscription  edition  of  the  Commentaries  in  Virginia  alone.  (1774)  William 
and  Mary  Quarterly,  Second  Series,  vol.  i,  no.  3,  p.  Ifl3. 
7 

Farrand,  Records,  vol.  it,  r,.    77. 
8 

oee  on  this  point.  Federalist,  no.  47,  ,vh9re  Madison  qualifies  the 
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secure  an  external  check  on  the  lef^islature  seeraei  to  demand  the  same  thinp;. 
And,  finally,  the  knowledge  thdt  the  ability  of  a  f'embor  of  Parliament  to 
hold  other  office  had  been  utilized  ip.ain  and  apain  as  an  instru'^ient  of 
corruption,  a  knowledge  which  had  nrofounJly  shaken  all  faith  in  Parlia- 
ment's corporate  integrity,  mif^ht  well  alone  have  been  iecisive. 

It  waa  *ci  theo>int3rpre^tion  of  the  British  constitutional 
pystem  as  a  contrivance  of  checks,  Lords  against  Commons  and  both  against 
the  Crown  that  Montesquieu  and  Blackstone  had  their  greatest  influence. 
Men  were  taught  to  think  of  government,  in  fact  all  political  life,  as  a 
conflict  of  opposing  interests  rather  than  as  a  matter  of  cooperation. 
From  the  nature  of  things,  however,  this  mesmt,  when  anplied  to  the 
American  system,  chiefly  that  a  strong  national  executive  was  needed  to 
oounterbalanoe  legislative  predomin<;ice.   And  neHher  theorist  nor  foreign 
model  was  needed  to  derr-onstrate  that  fact. 

The  truth  is  that  the  Fathers  used  the  theorists  as  sources  from 
which  to  draw  arguments  rather  than  specific  conclusions.   The  chief  probleii 
of  distribution  of  functions  and  organization  of  government  was  to  get  a 
sufficiently  strong  executive.  V/hen  the  argument  was  concerning  the 
participation  of  the  Senate  in  executive  functions,  the  appeal  was  m.aie  to 
separation;  when  it  was  the  «(uestion  of  the  veto  power,  the  doctrine  of 
oheoks  was  put  forward . 

This  may  be  made  clearer  by  contrasting  the  strict  construction  at- 


doctrine  so  as  to  make  it  mean  but  very  little.   So  far  as  functional  distri- 
bution is  concerned.   It  is  the  New  Hampshire  doctrine  that  he  quotes  with 
approval,  that  separation  should  be  maintained"  as  far  as  the  nature  of  a  free 
government  will  admit;  or  as  is  consistent  with  that  chain  of  connection  that 
binds  the  whole  fabric  of  the  constitution  in  one  indissoluble  bond  of  unity 
and  amity."   Lodge  ed.,  p.  303.   Madison  italicized  the  qualification. 


1«7 


titude  adopted  toward  the  Senate's  executive  pov/ers  with  the  latitndinirian 

view  of  the  President's  veto  power. 

That  the  executive  could  properly  control  the  legislature,  to  a 

degree  at  least,  was  all  but  universally  admitted,  not  only,  as  is  often 

stated,  as  a  mere  matter  of  self-defence,  but  in  order  to  prevent  the 

enactment  of  unwi-e  policies.   A  few  quotations  will  suffice  to  make  this 

clear:   Wilson  said;  in  support  of  the  council  of  revision? 

The  Judiciary  ought  to  have  an  opportunity  of  remonstratinfr  aest 
projected  encroachments  on  the  peonle  as  well  as  on  themselves.   It  had 
been  said  that  the  Judges,  as  expositors  of  the  Laws  would  have  an  op- 
portunity of  defending  their  constitutional  rights,   The'-e  was  weieht  in 
this  observation;  but  the  power  of  the  Judges  did  not  fo  far  enough.   Laws 
may  be  unjust,  maj'  be  unwise,  may  be  dangerous,  may  be  destructive;  and 
yet  not  be  so  unconstitutional  as  to  justify  the  Judges  in  refusing  to 
give  them  effect.^ 

To  this  uhoram  objected  that  judges  possessed  no  "peculiar  know- 
ledge of  the  mere  policy  of  public  measures."    Madison  agreed  with 
.Yilson  that  judicial  participation  "would... be  useful  to  the  Community  at 
large  as  an  additional  check  agst.  a  pursuit  of  those  unwise  and  unjust 
measures  which  constituted  so  great  a  portion  of  our  calamities" ,  and 

wrote  in  1788  that  "the  revisionary  »hook  newer  is  meant  a  check  to  pre- 

>12 
cipitate,  to  unju3t,  and  to  unconstitutional  laws.     Even  so  confirmed 

an  opponent  to  executive  strength  as  Mason  "observed  that  the  defence  of 

the  Executive  was  not  the  sole  object  of  the  f^visionary  power.  He 

expected  even  greater  advantages  froni  it.  Notwithstanding  the  precautions 

taken  in  the  Con3ti^ution  of  the  Legislature,  it  would  so  ruch  resenble 


0 

Farrand,  Records,  vol.  ii,  n. 

-^3. 

lO  Ibid.,  vol.  ii,  p.  73. 

^^  Ibid.,  vol.  ii,  p.  74. 

^"  S  to  J.  Brown,  October,  178^ 
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l"^*? 


that  of  the  individual  States,  that  it  must  be  expected  frequently  to  pass 

unjust  and  pernicious  laws.  The  restraininp;  r^ower  was  therefore  essentially 

necessary.   It  would  have  the  effect  not  only  of  hindering  the  final 

passage  of  such  laws;  but  would  discourage  demagogues  from  attempting  to 

get  them  passed."  ■'•'^ 

The  true  purpose  of  the  Constitution  was  well  stated  by  Ellsworth 

who,  in  arguing  fpf  ratification  explicitly  declared: 

We  allow  the  president  both  an  influence,  tho'  strictly  speaking 
not  a  legislative  voice;  and  think  such  sin  influence  must  be  salutary.   In 
the  president  all  the  executive  departments  meet,  and  he  will  be  a  channel 
of  coTnnunication  between  tho3e  who  make  and  those  v/ho  execute  the  laws. 
V^ny  things  look  fair  in  theory  T/^ich  in  practice  are  impossible.   If  law- 
makers, in  every  instance,  before  their  final  decree,  had  the  opinion  of 
those  who  are  to  execute  them.,  it  would  prevent  a  thousand  absurd  ordinances, 
which  are  solemnly  made,  only  to  be  repealed,  and  lessen  the  dignity  of 
legislation. 14 

Jfiven  with  respect  to  the  President's  positive  riower  to  initiate 
legislation,  there  is  no  reason  to  believe  that  the  same  liberal  interpreta- 
tions were  not  held  by  many.   V/ashington  exercised  without  objection,  not 
only  the  right  to  recommend  legislation  in  his  annual  message,  but  to  recom- 
ment  special  measures,  accompanying  them  with  detailed  reports.   Even  the 
opposition  to  the  presence  of  the  secretary  of  the  treasury  on  the  floor  of 
the  House  was  not  actuated  solely,  by  motives  of  iread  of  executive  power. 
Madison's  position,  at  least,  was  that  the  President  himself  was  the  proper 
channel  for  recommendations,  acting  in  person,  or  thrci-'i  tv.^  '<,-■.*, r^'~ •'■r^- 
tality  of  his  private  secretary. 

Farrand,  Records,  vol.  ii,  p.  78. 

14 

Scott , 

Je-^ferson  to  IVashinrton ,    Anril    1,    1790;    Jeffc?rson,    '.Vritin'-s    (Ford   ed.) 
vol.  V,   p.    150.      It   is  difficult   to  refrain   fror  the   corclusior   that   the 
influence   of  '.Yashinr'ton   on   lef.islati' n  was  not   "Creator  than  that   of  most 
subrequent   Presidents.      Space   nor  time   suffices   for   a  consideration   of  the 
^.uestion  here. 
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The  explanation  of  this  lack  of  consistency  is  simple  enough. 
\7hat  was  feared  was  th«"t "everything  was  being  drawn  into  the  lep;islative 
vortex,"  and  that  the  executive  iepartmert  would  not  be  stron*^  eroufh  to 
fulfil  its  proper  functions^by  I'i'accr.  mf  weakimaa.  The  main  thing  with 
the  F.ajority  was  to  strengthen  thp  executive,  whatever  the  argu'^ent.  "l 
see  and  politically  feel  that  that  will  be  the  weak  branch  of  the  Govern- 
ment," Madison  wrote  at  the  tine  of  the  removal  debates/ 

Against  ore  extension  of  this  influence  of  the  misinterpretation  «/  tU*. 

British  constitution  a  protest  should  be  entered,  namely,  that  which  sees 

in  it  the  factor  which  determined  the  final  form  which  the  American 

national  executive  took,  and  the  pov/ers  which  he  was  given.  The  most 

extreme  statement  of  this  is  perhaps  that  of  Sir  Henry  Maine.  Ke  vn'ote: 

2/v   It  is  tolerably  clear  that  the  mental  operation  throufh  •whic'^  the 
frame^s  of  the  American  Constitution  passed  was  t*^is;  they  took  the  King 
of  Great  Britain,  went  through  ^is  po7:ers,  and  restrained  them  whenever  they 
appeared  to  be  excessive,  or  unsuitod  to  the  circumstances  of  the  United 

States It  was  George  "tH  they  took  for  their  model The  original 

of  the  Presiciert  of  the  United  States  is  manifestly  a  tr'=>aty-m.aking  king 

actively  influencing  the  executive  govern^ient The  fram.ers  of  the 

American  Constitution  toke  George  Ill's  view  of  the  kingly  power  for 
granted.  They  give  the  whole  of  the  executive  government  to  the  President, 
and  they  do  net  permit  his  ministers  to  have  a  seat  or  speech  in  either 
branch  of  the  legislature. 17 

As  to  the  in*'luenceof  the  British  prerogative  powers  on  the 

Am.erican  concept  of  the  content  of  executive  power,  's  here  stated,  little 

objection  can  be  made.  The  theoretical  powers  of  the  British  Crown  were, 

and  remain, a  very  exhaustive  catalogue.  No  executi  e  r^ower  cculd  well  have 

been  given  that  was  not  contained  therein.  We  have  seen  th-it  in  the  C^en-ite 


'^^'   Madison  to  E.  Randolph,  May  31,  1789;  Works  (Con;',  ed.),  vol.  i,  p.  47!^. 

17 

Maine,  Popular  Government,  pp.  211-^14,  quoted  approvingly  in  Stevens, 
Sources  of  the  American  Constitution,  pp.  175-17^:.   For  a  complete  presenta- 
tion of  this  view  see  Stevens,  Sources,  char,  vi,  and  citations  of  Brice 
Freeman  and  Bagehot . 
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debate  on  removal ,  these  poiv^rs  were  extolled  as  properly  beinp,  execu- 
tive.  But  after  all  it  was  the  selective  process  which,  as  Vaine  admits 
and  as  we  have  seen,  was  the  important  thins.   The  executive  obtained 
those  '^owers  which  the  legislature  was  found  unfit  to  possess. 

But  it  is  in  that  portion  cf  the  arcument  that  seeks  to  find  in 
a  iriisunderstood  kingship  the  reason  for  the  personal  rule  of  the  Preni- 
dent  and  the  elimination  of  the  ministry,  (and  it  is  there  that  the 
characteristic  feature  of  the  presidency  is  found)  that  a  fundamental 
mistake  is  committed. 

In  the  first  place  the'^e  is  by  no  maan?  that  complete  ignorance 
of  the  actual  operation  cf  the  British  system  that  is  sometimes  assumed. 
Morris  saw  thit  the  prime  minister  was  the  King,  that  control  in  Parlia- 
ment made  the  prim.e  minister.  Madison  stroke  of  "examples  in  which  the 
appointment  and  removal  of  ministers  have  been  found  to  be  dictated  by 
one  or  other  of  [the  legislative  houses].   '  Even  Mr.  Jackson  from 
distant  Georgia  knew  that  "the  executive  power  falls  to  the  ground  in 
England,  if  it  cannot  be  sup'^orted  by  the  Parliament;  therefore  a  hieh 
game  of  corruption  is  played,  and  a  majority  secured  to  the  ministr"  by 
the  introduction  of  placemen  and  pens^onerc,"  thourh  he  saw  in  an  American 
"treasury  bench"  only  "ministers  to  govern  and  direct  the  measures  cf  the 
Le e,islature  ,  and  tc  support  the  influence  of  their  master." 

Wilson,  whose  views  have  q  peculiar  intercEt,  analyzed  the  matter 
at  considerable  len=;th,  as  follows: 

The  British  Throne  is  surrounded  by  counsellors.   With  regard  to 


-^®  Annals,  vol.  i,  p.  518. 


19 

Ibid. ,  vol.  i,  p.  506. 
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their  ai;thority  a  profound  and  mysterious  silence  is  observed.  One  ef- 
fect J^non,  they  produce,  and  we  conceive  it  tc  be  a  very  pernicious  one. 
Between  power  and  responaibiHt-^  thev  interpose  an  impenetrable  barrier. 
'.Yho  posf:ess  the  executive  power?   The  kinp.   IVhen  its  baleful  emanations 
fly  over  the  land,  who  are  resnonsible  for  this  mischief?  His  ministers. 
Amidst  theix  multitude,  and  the  secrecy,  with  which  business is  trans- 
acted, it  will  be  often  difficult  to  select  the  culprits;  still  more  so, 
to  punish  them 

.....Though  the  power  of  the  kind's  ccunsellors  is  not,  so  far 
as  I  can  d'iscover,  defined  or  described  in  the  British  constitution;  yet 
their  seats  are  certainly  provided  for  some  purpose,  and  filled  with  some 
effect.  What  is  wanting  in  authority  m.ay  be  supplied  by  intrigue;  and  in 
the  place  of  constitutional  influence,  may  be  substituted  that  subtle 
ascendency',  which  is  acquired  and  preserved  by  dissembled  obsequiousness.., 

in  the  United  ■^tates,  out  first  executive  magistrate  is  not 
onubilated  behind  the  mysterious  ol-scurity  of  counsellors.   Power  is  com- 
municated tohim  with  liberality,  thou'-h  with  ascertained  limitations.   To 

him  t^e   provident  or  improvident  use  of  it  is  to  be  ascribed He  is  the 

dignified,  but  accountable  magistrate  of  a  free  and  great  people. 20 

Now  in  this  there  may  be  misinterpretation,  but  thepe  is  no  evi- 
dence of  imitation.  The  truth  is,  ministerial  government  was  not 
functioning  too  smoothly  at  the  end  of  the  eighteenth  century.   The  pre- 
ceding decades  had  proved  the  heyday  of  corruption,  and  undoubtedlv  that 
executive  leadership,  whether  of  King  or  Cabinet,  v^hich,  whatever  has  been 
the  theory  of  ministerial  responsibility,  has  alwavs  characterized  the 
British  system,  found  in  the  practice  its  chief  support.  George  III  had 
injected  a  further  complication  by  actively  controlling  his  ministers. 
Parliaments  proved  restive  on  occasions  and  e,iected  ministries,  but  it  is 
equally  true  that  while  those  ministers  were  in  office  they  controlled 
Peirliarient.   It  was  the  very  essenc]^  of  their  tenure. 

The  makers  of  the  Constitution  saw  deeply  enough  into  this  to 
distrust  the  whole  system.   Only  a  clear  sighted  observer  like  Vorris  saw 
the  possibility  of  the  development  of  executive  weakness  such  as  has 
characterized  the  French  system.   But  many  m.ore  saw  that  the  executive 

Jar.  Wilson",  Works,  vol.  i,  pp.  399-400. 
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when  in  power  controlled  throu^?h  corruption  and  disliked  the  practice.   As 
a  consequence  the  British  system  was  abandoned  for  the  representative  chisf 
magistrate . 

It  was  not  because  the  British  King  in  theory  nair.ed  the  members  of 
his  council  that  American  ministerial  officers  were  regarded  as  mere 
assistants  of  the  President.   It  was  not  because  of  a  complete  misapprehension 
of  the  relations  of  those  councillors  to  the  Parliament  that  it  was  pro- 
vided that  no  member  of  either  House  of  Congress  should  hold  other  office. 
It  was  because  the  framers  of  the  constitution  had  a  new  theorv  of  executive 
responsibility,  based  on  unity,  integration,  choice  by  and  complete  respon- 
sibility to,  the  people.  There  was  no  need  for  the  paraphernalia  of 
ministerial  responsibility  when  the  people  at  regular  intervals  could  pass 
judgm.ent  on  their  representative.  This,  and  not  imitation  of  George  III  s 
kingship,  determined  Wilson,  and  through  him,  the  Convention  ir  their 
determination  to  avoid  any  scheme  in  which  the  germ  of  minicterial  develop- 
ment might  be,  which  led  Morris  to  abandon  his  idea  of  responsible 
ministers,  which  made  it  a  matter  of  course  that  Richard  Henry  Lee's  motion 
for  a  responsible  ministry  was  defeated  in  the  Senate. 

There  is  no  need  to  cross  the  Atlantic  to  find  a  workinp  m.odel  of 
the  American  presidency.   That  it  was  the  New  York  governorship  need 
sc£U?cely  be  repeated.  Wilson's  and  "adison'a  insistence  on  the  council  of 
revision  idea  is  proof  enough  of  the  high  importance  the  principles  of  the 
New  York  instrument  had  in  their  minds.   I^  erfforded  the  only  American 
example  of  government  by  a  constitution  actually  controlling  the  depsirt- 
mcnts  of  governm.er.t  and  also  of  a  completely  independent  and  very  erergetic 
and  active  chief  magistrate.   It  is  by  no  accident  that  the  executive 
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article  so  closely  resembles  the  New  York  article^.  George  Clinton  was 
the  wrong  man  for  the  place,  but  the  principles  of  constitutional  cor- 
struction  u»d«r  which  he  exercised  power  were  none  the  less  judged  good, 
with  the  safeguard,  it  was  believed,  against  getting  such  a  man  into 
national  office.  The  potentialities  for  the  right  man  to  do  good  were 
not  obscured  by  the  anti-nationalisir.  and  popular  party  proclivities  of  the 
then  incumbent.  We  have  observed  the  operation  of  the  New  York  Constitution 
in  a  preceding  chapter.   It  was  thus,  we  may  well  believe,  that  it  was 
hoped  the  new  national  executive  would  function. 

The  American  executive  has  well  justified  t>^e  claims  nut  forward 
by  V/ilson  for  uniiiueness.   In  a  verv  real  sense  it  has  proved  a  govern- 
mental creation,  differing  from  its  predecessors  and  their  derivatives  in 
a  most  decisive  fashion.  There  is  opportunity  then  for  a  real  claim  for 
authorship.  Primarily  it  belongs  to  the  little  group  of  men  who  determined 
the  constnuction  of  the  New  York  constitution.  Jay  and  Gouverneur  Morris 
and  Robert  Livingston.   But  to  James  V/ilson  belon~s  t'-e  credit  cf 
crystallising  the  concept  and  laying  it  before  the  Convention.   Gouverneur 
Morris  was  rather  the  floor  leader  of  the  strong  ex-^cutive  forces,  pro- 
bably as  shrewd  and  adroit  a  one  as  any  cause  has  ever  had.   But  Vorris,  as 
we  have  seen,  came  to  a  realization  of  the  true  meaning  of  ./ilson's  idea 
only  after  he  had  undertaken  this  leadership.   The  principle  was  Wilson's. 
So  with  Madison.  The  idea  plainly  eneurh  did  not  originate  with  hir,.  He 
followed  where  another  led.   His  political  support  was  invaluable,  but  no 
just  claim,  for  authorship  can  be  made  for  him. 

There  is  small  need  to  point  out  that  the  history  of  the  presidency 
reveals  it  as  operating  to  a  rreat  degree  as  Wilson  envisaged  it.   Con- 
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gressional  caucuses  have  striven  to  natie  the  incurrbents  of  the  office. 
The  upper  chairber  has  attempted?  and  succeeded  in  msikipp  tiMie  for  a  time 
the  thing  that  Wilson  dreaded,  "the  r.inion  of  the  Senate."   Executive 
control  of  treaty  negotiations  has  been  denounced  first  by  one  ninoritv, 
then  by  another.  Weak  men  have  h<uLd  the  office  without  the  ability  to 
support  its  great  responsibility.   But  there  have  always  corre  into  office  tJ"  ^  ^^'^ 
men  who  would  utilize  its  powers  fearlessly,  independently,  and  with  a 
full  acceptance  of  responsibility,  strivin?  each  to  be  the  "msui  of  the 
people,"  to  serve  as  a  mouthpiece  for  tho  national  will,  to  be  the 
gusu?diar  of  those  great  national  interests  intrusted  to  him,  the  conduct 
of  war,  maybe,  the  management  of  foreign  affairs,  the  honest  conduct  of 
administrative  business.   These  men  have  kept  the  original  spirit  of  the 
Ccnstitution  alive.   They  have  made  as  true  today  as  in  1799  the  words 
which  John  Adajns  wrote  to  George  Washington:  "The  office,  by  its  leeed 
authority,  defined  in  the  Constitution,  has  no  equal  in  the  world,  ex- 
cepting those  only  which  are  held  by  crowned  heads;  nor  is  the  royal 
authority  in  all  cases  to  be  compared  to  it."   The  sole  amondir.ent  would 
be  to  strike  out  the  exception,  and  add  a  new  one,  the  uncrowned  King  of 
Great  Britain,  the  Prime  Minister. 

'.Yith  the  wisdom  of  this  prc^ess  we  do  not  deal.   But  it  may  not 
be  amiss  to  recall  two  facts:  that  never  yet  has  the  choice  of  the  people 
put  into  office  a  corrupt  President,  and  that  the  office  as  organized 
successfully  has  withstood  and  completely  recovered  from  the  violent 
direct  assault  of  a  hate-blinded  Congress.   This  in  itself  ic  no  slight 
tribute . 
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Charles  Coleman  Thach ,  Jr.  son  of  Charles  Coleman  and  Ellen 
Stanford  (Sir.ith)  Thach  was  born  i"^  Auburn,  Alabama,  or:  SeT^teIr.ber  9,    1''93. 
His  primary  and  secondary  education  was  obtained  fron  his  prandmother, 
h'jrs.      Eliza  Lockhart  Coleman  Thach,  and  from  private  and  public  schools. 
His  college  education  was  secured  at  the  Ala'-ama  Polytechnic  Institute, 
B.  S.,  1912,  M.  S.,  1913.   He  taueht  history  in  the  Sidney  Lanier  High 
School,  Montgomery,  Alabama,  1913-1915.   He  was  a  graduate  student  at 
the  Johns  Hopkins  University,  1915-191'^:  a  Univercitv  Fellow  in  the 
Department  rf  History,  1917-1918:  instructor  in  Political  Scicce, 
University  of  Minnesota,  1918-1919:  Assistant  in  History  and  Politi'^al 
Science,  Johns  Hookins  University,  1919-1922. 
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